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_ APPENDIX, containing à gouf Srars | 
of LITERARY PROPERTY.: 


- ParxT&D for WILLIAM Cort, Bookſeller in Lz1TH, in 
the YEAR u LEXX. 
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And through the wle notlüäng has 


ADVERTISEMENT. 


 following,Syz news s Mere a down bya 
ſhort-hand writer, and ſeveral copies of them 


i 


were afterwards tranſcribed, two of which have been 


collated by the editor, who is ſorry that they are not 
ſo aGmplete as he could have wiſhdd; ver 
due pains has been taken to have them as perfe 
. a5 pollible, The. Mott band writer has omitted 


— — 


that language, and are oo led (ache | 
places where they occur. Some notes ate added ac- 
caſionally, <hiefly for elucidatiag Conne obſcurities, 


* 


perverted. At firſt it Was intended cd hive 
Sir Jbſeph Lutet's 0 ion by KAY; e pu- 
lle, in that caſe, hight have sucht kt the argu- 
ments of the other three judges had been deſigned- 
ly ſuppreſſed, therefore the whole are now print- 


ed in the ſame order they were delivered in court; 


the youngeſt judge beginning firſt, then the ſe- 
cond and third, and laſt of all the Lord Chief Juſtice. : 


For the better underſtanding theſe ſpeeches, the 
ſtatute of Queen Anne, ſo often mentioned in them, 
is prefixed; and what the editor had to offer beſides 
the notes, is added by way of Appendix, in order 
to give, by this publication, a ſhort view of the 
preſent ſtate of LirzzaRyY PROPERTY. 
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4 . the Encouragement of Learning, 0 veſting the . 
of printed Books in the Authors or e Ld fu 
HO during the times therein mentioned. 


f Hereas Printers, Bookſellers, and oer perſons; have 
of late frequently taken the liberty of printing, re- 

Abet and publiſhing, or cauſing to be printed, reprinted, 
and publiſhed, books, and other writings, without” the con 
ſent of the authors or proprietors of ſuch books and writings | 
0 their very great detriment, and too often to the rui of 

them and their families: For preventing therefore ſuch prac- 
tices for the future, and for the encouragement. of learned 
men to compoſe and write uſeful books; may it pleaſe your 
Majeſty, that it be enacted, and be it enacted by the Queen's 
moſt excellent Majeſty, by and with the advice and coſem 
of the Lords Spiritual and Temporal, and Commons in this 
preſent parliament aſſembled, and by the authority of the 
ſame, That from and after the tenth day of April, one 
thouſand ſeven hundred and ten, the author of any book or 
books already printed, who hath not transferred to 455 other 
mae copy or copies. of ſuch book or books, mare ot 'ſhayts 
thereof, or the bookſeller « or bookſellers, printer or! ptinters, 
or other perſon, or perſons, who hath or have purchaſed or | 
"acquired the copy or copies of any book or books, in order 

to print or reprint the fame, ſhall have the' ſole right and 
liberty 15 printing ſuch book and books for the term of ole 
and twenty years, to commencè from the ſaid tenth day of 
April and no longer; and chat the author of any book or 
books already compoſed, and not printed and publiſhed, or 
chat ſhall hereafter be compoſed, and his affignee or aſſigns, 
"ſhall have the ſole liberty of printing and reprinting ſuch. 
book and books for the term of fourteen years, to commente 
from the day of the firſt publiſhing the ſame, and no longer; 

and that if any other bookſeller, printer, or other perſon 

_ whatſoever, from and after the tenth” day of April, ohe 
thouſand ſeven hundred and ten, within the times granted | 
And limited by this act, as  aforeſzid, ſhall _ reprint, or 


import 
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import, or cauſe to he printed, repriuted, or imported, any | 
ſuch book or books, without the conſent of the proprietor: 
or pröprietörs "thereof firſt thid and obtained in wriwng, 
figued in che preſence bf two or more eredibie witueſſte or 
knowing the ſame to be ſo printed, or repłinted, ne 
conſent of the proprietors, thall ſell, publiſh, ot ex 
fale, or cauſe to be ſold, publiſhed, or expoſed to fals 
ſuch book or books, without ſuch conſent, firſt had and ob: 
tained, as, aforeſaid, Then, ſuch offetider. or offenders ſhalt 
forfeit ſuch book or books, and all and every ſheet or Meta, 
being part of. ſulch book or books, to the proprietor or pro: 
prictors, of the copy thereof, who ſhall forthwith damaſk, 


and wake waſte paper of them: And furcher, That, every 


ſoch offen er or. offenders ſhall forfeit one penny for every 
ſheet which {hill be found in bis, her, or their cuſtody, eithær 


printed o or printiag, publiſhed c or Expoſed to fale, contrary, to 
the true intent aad meaning of this act, the one moicty thereof 
to. the Queen's $ moſt excellent Majeſty, her Heirs and ſucceſ- 


lors, and the other moiety thereof to any perſon or perſons 

at ſhall ſue. for the ſame, to be recovered in any. af- her 
Majeſties courts of record at Weſtminſter, by action of debt, 
bill, plaint, or information, in which no Wager of law, 
efſoign, privilege, 0 or protection, or more chan * de 
"ſhall be allowed. g 


N 


And wher: cas many perſons. may . jgnoraee Gene ; 


485 iolt this ad, unleſs ſome proviſion be made, whereby the 


*> #7 © 


property in every ſuch book as is intended by this act to be 
ſecured to the proprietor or proprietors thereof, niay be alcex- 
"raided, as likewiſe the conſent of, ſuch proprietor or proprie- 
tors for the printing or reprinting of ſuch book or books May 
from time to time be knovn; be it therefore further enacted, 
'by the authority aforeſaid, That nothing i in this act contained 
Mall be c conſtrued to extend to ſubject any bookſeller, printer, 


or other perſon whatſoever, to. the forfeitures or. penalties 


* therein mentioned, for or by reaſon of the printing or xę- 


Prindiag of any book or 'books without ſuch conſent, as a- 


*Foreſaid, unleſs the title to the, copy, or ſuch book or books 
"heredfrer publiſhed, ſhall, before ſuch ee, be: a 
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EX ed in the-regiltsr-book of the.compatiy of: ſtationers, e 
manner as hath been uſual; which regiſter · book ſnalbax ali 


times he kept at the hall of the ſaid company, aud vnleſs ſuck 


eonſerit-of ho proprietor or proprietors be in like manner en- 


tered, as aforeſaid, for every of which ſeveral entries, fx 
pence ſhall be paid; and no more; which ſaid regiſter · book 


may; at all feafonable and convenient times, be-reſorted 10; 


and inſpected by any bookſeller, printer, or other perſon, for 
the' purpoſes before mentioned, without any fee or reward 
and the clerk} of the ſaid company of ſtationers ſhall, when 
and as often as thereunto required, give a certificate under 
his hand of ſuch entry or entries, een cke 


b e eee, en to . 
Provided always, and it is hereby enacted, ee We 


of each book or books, upon the beſt paper, that, from 


and after the faid tenth day of April, one thouſand ſeven. 


hundred and ten, ſhall be printed and publiſhed as aforeſaid, 


N or reprinted and publiſhed with additions, ſhall, by the prin- 


ter and printers thereof, be delivered to the warehouſe keeper 


of rhe company of ſtationers for the time being, at ib 


hall of the faid company, before ſuch publicatiop made, for 
the uſe of the royal library, the libraries of the/unjverſities 


ff Oxford and Cambridge, the libraries of the four uni 
verſities in Scotland, the library of Sion College in Lon- 


don, and che library commonly called the library belonging 


to the Faculty of Advocates at Edinburgh, refpeQively p 


which ſaid warchouſe-keeper is hereby required, within ten 
days after the demand by the keepers of the reſpective libra · 
Ties,” or any perſon or perſons by them or any of them au- 


thoriſed to demand the ſaid copy, to deliver the ſame, for; 


te uſe of the aforeſaid libraries; and if any proprietor, 
bookſeller, or printer, or the ſaid warchouſe-keeper of the 
ſaid company of ſtationers, ſhall not obſerve the direction of 


- this act therein, that then he and they ſo making default, in 


not delivering the ſaid printed copies, as aforeſaid, ſhall for- 
feit, beſides the value of the ſaid printed copies, the ſum of 


ve pounds for every copy not ſo delivered, as alſo the value 
of the ſaid printed copy not ſo delivered, the hive 1 to be re. 
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| 8 Majeſty, her heirs and ſucceſſors,.and 
by che chancellor, maſters, and ſcholars of the ſaid univerſi- 
dies, and by the preſident and fellows of Sion College, and the 


ſaid faculty e at * ann e | 
reſpectively. 

Provided always, ad hes it ben enacted, That is any 
perſon or perſons incur the penalties contained in this Act, in 
that part of Great Britain called Scotland, they ſhall ev, 
coverable by an action before the Court of Seſſion there. 

Provided, That nothing in this act contained do extend, or 
ſhall be conſtrued. to extend, to prohibit the importation, 
vending,” or ſelling of any books in Greck, Latin, or any 
other foreign language printed beyond the ſeas; any things = 


this act contained to the contrary dane 


And be it further enacted by che authority aforeſaid, "That 
if any action or ſuit ſhall be commenced or brought againſt 
any perſon or perſons whatſoever, for doing or cauſing id be 
done any thing in purſuance of this act, the defendants in 


ſuch action may plead the general iſſue, and give the ſpecial g 
matter in evidence; and if upon fuch action a verdict be given, | 
for the defendant, or the plaintiff become nonſuited, or diſ- 


continue his action, then the defendant ſhall. have and reco · 
ver his full coſts, for which he ſhall have _ ſame remegy as. 


- a defendant in any caſe by law bath. 
- 


Provided, That nothing in this act A W hall e 
or de conſtrued to extend, either to prejudiſe or confirm anf 
right chat the laid univerſities, or any of them, or any per. 


ſon or perſons have, or claim to have, to the printing or res 


printing bye Þoge or copy e . or hereafter 10 5 


printed. 


Provided Padre 7 That all n Cates, bills, LNG 
ments, or informations for any offence that ſhall be commit? 


red againſt this act, ſhall be brought, ſued, and. commenced 


within three, months: next after ſuch vines committed, or 
elſe the ſame ſhall be void and of none effect. 
Provided always, That after che expiration of the faid 1 term 
of fourteen years, the ſole right of printing or diſpoüng of 
copies ſnall return to the authors thereof, if they, are then, 
Hving, for another term gf fourteen years. 
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Joo of the Cover of Krne? „Bene, 
in April 1769 1 . 


u che Cater, MILLAR againſt TAY LOR. 


5 15 reprinting a book intitled, TnowsoN's SEASONS. 

= which Millar claimed the excluſive property, 
as purchaſer of the copy- tight; which Taylor al- 

ledged was expired, according to the terms al- 
bees by the ſtatute 8yo AN x. 8 


Mu, JUSTICE WIL LES. 

HIS cauſe of Millar and Taylor comes before the 
court on a ſpecial verdict, in an action, in which 
Millar is the plaintiff, and Taylor the defendant, 

In this action the plaintiff ſtates, that he has been, and till - 
is, che true and only proprietor of a certain book of poems, 
intituled The Seaſons ;- and that he had, at his own proper 
toſt and charge, cauſed two thouſand copies of the ſaid boo 
to be printed for ſale, and had a great number of theſe 
+ books remaining in his hands for ſale: And that the de- 
| Fendant publithed and expoſed to ſale, ſeveral other books, 
intitulcd, The Seaſons, by James Thomſon, Eſq; and 
printed the ſame without the licence and conſent of the 
plaintiff; by means whereof the plaintiff was deprived. of 
| the benefit of the cpr, for which he 38 the damage at 


A two 


FE HH 


two hundred pounds. The defendant pleaded Not guilty. 
| At che trial, the jury have found this ſpecial verdict : „ 
1 ay the werk is an original, compoſition by James Thomſon, 
1 "Efquice, a natural born ſubject, reſident in that part ot” 
=__ + Great Britain called England, at ſirſt publiſhed and printed / 
by James Thomſon for his own uſe and benefir/ at ſeveral 
mies / between the beginning of the year 1727 and 1729, 
the fame having never been befare printed elſewhere ; And 
4 the ſpecial verdict further finds, Apdrew Millar the plain- : 
ET tiff, in the year 1729, purchaſed this work called The Sea - 
13 ſons, for a valuable conſideration, of James Thomſon the 
author and proprietor, to him, his heirs and afſigas for 
ever: And the ſpecial verdi further ſtates, that from the 
time of the purchaſe/ Andrew Millar has printed aud fold 
the ſaid work, and now has, and cunſtantly had a ſufficient 
number of the books of the ſaid work expoſed to ſale at a 
reaſopable price: And the ſame verdict goes on and finds, 
that 1 fig the reigi of Queen Anne / it was uſyal to pur- 
chaſe the works of e and ſell the ſame, and make it 
the ſubject of family ſettlements for the proviſion of a wife 
and children; and they have found twp azders of the Stati- 
oners Company, a by-law, one dated 1694, whereby the 
property af authors in their hooks are ſecured by penalty: 
And it goes on further, and ſays, That the ſaid work, be - 
fore the publicatian by the plaintjFf Andrew: Millar, and be- 
fore the printing af it by Robert Taylor, was regiſtered ia 
the regiſter of the gtationers Company in London: And the 
verdict further finds, that James Thamſon died in 174d. 
and afier his death, and before the action was brought, 
 Rabert Taylar the defendant, withqut licence of the fad 
Andrew Miller, publiſhed. and expoſed to ſale ſeveral co- - 
pies of this bopk, within that part af the realm called Great 
Britain; and they ſubmit. to the judgment of this courts-if 
Hap! beAgr the blsintiſh tac find a verdi of one ſhilling damages. 
* | The an ar 58 muſt ariſe from gout of th was faund 
5 i. ; | 881 1 | 1 } this by 
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Has ſpecial verdict e; ſome of wem ue sb SP 
one A Jhey find the work is uri original compoeſition; 
frfſt printed and publiſhed in London j the author a natu- 
ral born ſubject, reſident in England therefore this teaſe 
has nothing to do with foreign books, which ſtand on à ve- 
ty different footing. It is alſo found, that the author print 
ed this bovk from the beginning of the year 1727/-till the 
end of the year 1729/ for his own uſe and benefit as the 
proprietor ;- and then ſold the ropy to the plaintiff his 
| beirs and aſſigns for ever/for a full and valuable ronfide- | 
ration; therefore there is no occaſion to meddle with caſes 
where the authbrs may be ſuppoſed to have relinquithetl-the 
property, and bey have given a licence to print. Many 
of the beſt books fall under that deſeript f the book 
had not been entered befort publication, that ** be cir- 
cuamſtante ſubmitted to tlie jury, that the copy whs intends 
ed to he left dpent {9 in after publieations, the author dd 
not, acted himſelf as proprietor ; but the caſe here being 
Jax”: the ſale and transfer for a valuable confivefativn, 
this will not. àuthoriſe printing it, without an act of cel. 
veyance from the authors f. It is alſo found, that the plain · 
tiff had a ſufficient number of books expoſed 10 ſale at 4 
reaſonable. price; therefore this caſe has hotbing to do 
with caſes ng the plainifPs BI whieh may by ſhewing A 


ai Az; e 
3355 In this eite the 1 Wes cba 00 l the faſt of oniSlication only; (which / 
© was not denied) in the ſame manner as was done in the trials of the printers 
Adels; this method of curtailing the powers of juries, and leaving the de». 
Nr. the metey of the cotirt, who, by this free, hecorne both Judges 4M __ 
: Judy, has been fully enploded, and elearly ſhown to be illegal; ſo that this 
. Fauſe can never be uſed as 2 precedent. 'There'muſt be ſome other trial; where 
both the fact and the law are left to the determination of a jary, aud no 
| "'Bx1TtSH JURY can ever find a perſon gaiky, who has not infringed r 
tute Bvo ANN@, above - mentioned. 
+ The ftatute 8% ANN & gives a licence to print any work, after a certain 
Period; in this caſe the time was long Apfel, ſo the defercant had no oeciſion 
_ bo alk for any allo æance to print the Look in queſtion, as it was become don 


e, 15 1 ; 
12 


' 
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| 1 price, which is againſt the law. le 
2 uy is found too, that the defendant ſold ſeveral copies af he 


ſaid books; therefore this caſe is not embaraſſed with any. 
queſtion, wherein conſiſts the ider of the books; tranſla 
tions and abridgements are different, and in requeſt to che 
property of new works, but colourable variations will. 
not do. This is not the caſe like that obtained by. af+ 
ſignees under à commiſſion. againſt a bankrupt author: 
when a queſtion of that ſort ariſes, the court will conſider 
hat! is right, and the ſame queſtion may oviginatly ariſe on 
the term granted by act of parliament ; and therefore there. 
is not a doubt but it ſubſiſts merely on a * common-laws. 
right. If the copy of the book belonged to the author, ihere 
is no doubt, and if the plaintiff, by transfer does become 
poſſeſſed of a property, there is ho doubt but the defendant 
has done him injury, and violated his right, for which this 
action is brought. But byche-ftanme-af Queen Anne, the au - 
- aha! s right to the copy depends upon two queſtions. Firſt, 
Whether the copy of abook or literary compoſition belonged | 
tothe author by the common law. Secondly, Whether the 
common-law right of authors to their own books is taken 
away by the 8th of Queen Anne f. The name Copy of 4 
Boot, which has endured for ages, is a term to fignify 
& | publiſhing and ſelling it, ſhews that ſpecies of property, L-- 
flag too Aclioxe long known. Down to the year 1640, the Crown 
exerciſed an unlimited authority over the preſs ; this was gi - 
ven to the Stationers Company all over the realm, and bythe 
ſupreme juriſdiction of the Star- chamber, without the leaſt 
obſtruction of Weſtminſter · hall or the Parliament in any in- 
ſtance. Whether before the year 1640, copy- rights exiſted , 


- ® This is a very curious concluſion drawn without any premiſes: There * 
fome ſophiſtry in this way of arguing, but neither law nor reaſon. ** 

+ There is not in the whole ſtatute a ſingle ſyllable of common law-right + 
How the learned judge ſuppoſes the ſtatute-right of the author depends upon 
theſe two queſtions, which he himſelf infers, without any data, is very furpriz-. 


ing; he may by the ſame artificial way of reaſoning r inference, explain away 
he nt of any n whatever. 
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Gar biag asm on principles of has can only be looked 
for in che Stationers Company, the Star- chamber, or acts of ; 


ment whether the copy of an innocent book was publick or 


oN 


private, It could be done only on principles of private 


juſtice, moral fitneſs and publick convenience, which when 
applied to a new ſubject make common law without a pre- 
eedent, much more when received and improved by uſage 
to authors. It appears by the acts of ſtate, taken notice of 
at the bar, that unleſs pirating another man's propertyſ be 
a abuſe on ſuch principles as make a common law right, 
it is not prohibited. The decree of the Star · chamber, June 


29th; 1566, regulating the manner of printing A number 


of preſſes, with additional penalties, ſigned by Sir Nicholas 


Bacon, Lord Burleigh, and all the eminent privy council of 


that age, chat above all forbid to print againſt ie a,,iſ 
Et any ordinanees or commands of any ſtatute or law of hi 
land, or of any injunction ſet forth by the Queen's grant or | 
authority g o another decree of the Star Chamber 1 16 * 
in the 28th of Elizabeth, in the 4th artiele are theſe words, 
every book; &c. to be liceneed, nor ſhall any one print any 


« book, work, or copy, againſt the form and meaning of the 


1 ſtatute, or any injunction made by her Majeſty or privy © 
% council, or againſtthe true intent or meaning of,orgats, 
1 or patents under the greatſeal, as the company of ſtation- 
Sets.“ The proclamation of the 25th of September, 21ſt. 
James the I. 1623, recited the above decree of the 28th of E-· 
lizabeth ; and that the ſame had been evaded among other 
things by pirating beyond ſeafſuch allowed books, works 
and writings as had been printed within the realm er- 


Amen by ſuch, to whom the lawful authority doth. 


appertainę and then this proclamation enforces the. decrees 


a another decree of the Star Chamber 1639, article the 
qth, theſe azs-+he words, No perſon is to print, or import 


86 printed abroad; any book or copy, which the company of 


7 ſtationers, or any other perſon, have or euld by letters 
; * patent 


-— — 


4 
ſtate ; and to this point, they are evidences competent aud * "= 
Hable to no ſuſpicion, It was indifferent to the govern - 


= 


TEC 


1 a bebt, ee in —— . 
* * (theſe words art very remarkable *), have any righe au- 
e ©/thority or allowance to print”s Theſe are all the acts of 
3 tate eviative vp this matter e There is no-ca(c; of a proſecu- 
non in the Star Chamberf for printing againſt licence, or 
Printing any other man's property; moſt of che judicial de- 
torminations of the Star Chamber are loſt or deſtroyed y 
ut it is certain, that down to the year 1640 / copies were 
protected and ſecured from piracy by a much ſpeedier and 
' 5 Wore effetual remedg than actions at law or bill in equity 
_ licence could be obtained to print another man's pre- 
perty, not from any prohibitiqn, but becauſe the thing was 
| kanoral, diſhoneſt and unjuſt; and he who printed withs 
but licence, was liable to great penalties. Mr. Blackſtone + 
argued very materially from the books of the Statigners 
Company: from the extracts of them it appears there wat 
ns order or by-law made till 1640; yet copies were enter- 
ed as property, and pirators were puniſhed e The firſt was 
in 1636, che ſecond in 1658. In that year, and down fram 
tm time, there are entries of copies for particular perſons. 
In 1658, and down from that time, there art perſons fined 

for printing of other men's copies. In 1673 there are an · 

wo | tries in the Stationers Company g=becauls. axe take | 
| b fhe-þrice. of the ſale: of the copy te-the-pany. In 168 / chere are 
WA | entries with an expreſs proviſo, that if it be found another 
has a right to any copy, then the licence touching ſuch 


Many of the determinatiofis of the Court of Star-chartiber were not only 
remarkable, but ln the kigheſt degree oppreſſive and illegal, facal to LN 
and 4 Free Preſt. um. 
+ The learned Judge Blackſtone was one of the vente for the - plaintiff in 
this, cauſe, —In his excellent commentaries on the laws of England; he touches 
_on the ſubject of Literary Property, but can find no ſoundation for a comimon- 
w right, or any other than that authori'td by the ſtatute of Qulty Anne; Shs 
fides, he has been ſo candid as to acknowledge to his companions that NN = 
no ſuch thing as common · law right in books, his owa property (his o mei 3 
taries) have been re-publiſhed in Ireland, and he has no redreis againſt te pu- 
bikers, as the itatute does not extend to Ireland, being a Britiſh Latucwonly, 
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. preſyppaſes property to exiſt ; it is nugatary, if there was ag 


2 
4 
” 


Tt 7 1 | — 
<bpy ſhould: be ved. It is remarkable, ceded | 
tlie tar Chamber in 1639, ſuppaſes che capy-righs: e. 
iſteas otherwiſe than by paten order, or ragiſter in 
 fioners Company, which could only be by-commoea law: ©. Rp 
In 1640f the Star Chamber was -aboliſhed ; the troubles | \o | 
gan ſuon after; the King's authority was ſet at nought 3 a 8 
regulations, and the reſtraints of licence of printing by gre» _ 
clamation ; 4he-deevecs..of -uhe-Stas-Chambes given 40 the He hoes ] 
Stationors Company, were deemed 4a be, and certainly then — 
F were, illegal The libels then printed aceafioned an order, By 
thar gothing ſhould be printed hut what were lieenged; 862 
py*right cuuld anly then be ſupparted on principles of come. 
Warns bath houſes 4dbethis for granted: The prdinan: Kal, 
ess therefore fon prohibiuag printing without conſent of - 
tte owner; all books imparted, printed abroad; were 4% 
pay a farfeit to the owner, ae owners of the copy of the 
| ſaid books e This proviſion in this ordinance negeſſaxilx 


1 5 ? 


ſuch thing as an owner; thiewight only exiſted by cam 2 
mon law. In November 16447 Milton publiſhed his fa · 9 
mous ſpeech for the liberty af unlicenced printing agaiaſtt MM 
theſe ardinances, and among the caſes made uſe of o ſet _ 


aide this; God forbid, he ſaid? ir ſhould Ber Kg $10 that 
the liberty. of unlicenced printing ſhould extend to the , =_ 
buyer af theſe copies, and this. would ſtand only in _—_— 
common. law, theſe that are culled, and are againſt the 


Puhlick licence. All agree that ds Property was net 4 
* Common Zo is inmemerial cuſtom, but by this way of arguing,” 2 patent 3 * 1 5 
right i is explained to be a common-law 725 ! an abſurd raſboing! needs WT | _ 
latle comment. | 

1 Aſter all theſe eee e be as 


| dptexwination abaut te be given in this cauſe, [they are fairly 1 
be A and the court itſelf aboliſhe a | . 
| — * —— 2 * * 5 
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- + This being z Latin — * N could not underſtand N EL 
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of the owner by faying a forfeit, half to the King, aud 
- half to the owner, to be ſued in ſix months? beſides being 


The act ſuppoſes an ownerſſiip at common lawg and the a@;, 


whereby the chancellors of both univerſities are forbid cc 


brought by the owner, who is 10 have a moiety of the pe- 
nalty ; But circumſtances arſſe from diſputing property; 


- thoſe parts to be agitated in Weſtminſter-hall, The firſt. |, 'tl 


Aeg eee ee 
the bill was braught hy an injunction, and aa Lord Chan- 


. „ 9 

an effect of arbitrary power, but from law and juſtice, ad 
therefore ought to be ſafe. In 1649] che Parliament 
made an ordinance, which prohibited printing any book, 
legally granted, without | conſent of the owner on pain of 
forfeiture Ihe ſame obſervation occuy In this laſt as n 
the former ordinances, The ſtatute of the 1 3th and 14th off 
Charles II. (he licencing a& prohibits printing any book un- 
leſs firſt” licenced and eutered in the regiſter of the Stati- 
oners Company; ir alſo prohibits printing withour conſent 


otherwiſe proſecuted as being an offender againſt the at 4,. , 


Itſelf is particularly recognized iu the laſt feRtionfn the act, 9/ ; 
meddte with any books, the right of printing where, Þ 
does ſolely and properly belong to particular perſons. Ihe 
ſole property of the owner is here acknowledged in expreſs: . 
words as à common, right and the legiſlature who pafled 
that act, could never entertain the moſt diſtant idea, that; 
the productions of the brain were not the ſubject matter of 
property Jo ſupport this | ownerſhip, it muſt. be proved, 

or the action could not be received; but the action is to be 


Fa. 9 


ſometimes between the author and the King, and ſometimes. .. 
between different patentees of the crown, which occafioned - . 


on this ſubject was that of Atkins, againſt ſome members 
of the Statioucrs Company, 18th Charles II.; it is reported 
in EEE 8g; the plaimiff claims a right under the 
i the defendant had printed Rolle's Abridgment; 

cellor awarded an injunction, not quly againſt, che: defen- 

der, but every member of the Company; on that the de- 

fendant appealed to the Lords, and the decree was affirmed o 
his was argued on the footing of a licence to a copy right 
| | from 
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de ha" Gen For 4 all law: books; becauſe, it "was 1 57 
the Laws a are the King's laws. I don't enter inte the reaſon of | | 


the Attermination': The Lords went on this footing, that | F: 
a £6 py-right was 2 thing acknowledged at, common law ; ; - 
then they argued, that the King | had this right, and bad 3 
granted it to the plaintiff as patentee In this is aht * by, | 2 
caſe was N roperly ſtated by Mr. Blackſtone, . Argued FS 


from às à caſe. in his favoury. The next is 'mentioned.jn. in 
Skitiner 234, and alluded to in the Firſt Modern 2 571 chat 
came on in this court, when Lord Chief Juſtice Hale j pre- 
ſided, Tn Michielmas term the 24th of that Kin Roper _ 
had it from the executors of Mr. Juſtice Gele the | 
thif pitt of bis reports : Stringer \ was a law patentee, and « flakes 
it ws 2bptinted bn the patente 8 conſent; : Roper 
5 brotght an action of debt on che licencing att: Stringer Shatr 
pleated the King's' grant; on which the plaintiff dequr- 
red" It was adjudged in this caſe for the plaintiff. | This is 
a judicial authority in point, that the plaintiff, by piltetale” 
from the author, was the owner of the copy by common law e; 
nor does the reverſal in the Houſe of Lords, the 26th of” | 
May 1705, at all ſhake this authority ; ; becauſe the reverſal LON 
proceeded as in the caſe of Atkins „on the opinion that the . 0 
copy belonged to the King o. Beſides it appears, the judges | 4 
were not aſked their opinion; and probably they would not _ 
have' toncurred, becauſe the majority of the Houſe of Lords L 
wollld not hear their Opinions; for it is ſaid in the journals, 
after à ſerious debate / the queſtion was propounded, whe - 
ther hie judges ſhould be heard in this caſe; it was reſolved © 
in the- fegätive; againſt which reſolution 149 Angleſey 
proteſted. In the argument / in the caſe of the Company 
of Stationers/ reported in Skinner 234 it is ſaid, it is true 
the action of Roper and Stringer was ought in in the 14th, _ 0 1 
Charles II. and that the ſtatute did not give a right, but only 
an actie of debt. The next caſe is the Companyof Stationers | . IG 
againſt Seymer, which came on the 2gth of Charles II., 4 eh, 3 
reported in the Firſt Modern 256; the plaintiff, as grantee 


. This point is fully anſwered by the following opinion of Judge Yates. 
-B 


— 


os. 


1 0 


of the crown, 1 an action againſt the defendant for 
printing Almanacks: Pemberton ſaid, when ———— was 
Chief Juſtice in this court, there was a queſtion aroſe con: 
cerning the liberty of printing of particular books, with 3 
prohibition to all others from printing the ſame, how far it, 
ſhould be good 10 thoſe who. claim a property paramount 
the King's grant; but, ſays he, the defendant in Four caſe 
makes no title to the copy, only! he pretends a npllity in our 
patent 8 he book the defendent has printed, bag no certain 
author; and then, according to the rule of law, the King 
has a property in it, and by conſequence may grant his 
property td che company. The court tho {+ £ almanacks 
might be prerogative property; the court ſaid, thoſe prog · 
noſtications do not alter the caſe any more than if a man 
was to claim a copy by ſome little alterations of his on. 
Theſe were times, when the prerogative ran high: though it 
was then well known that copyrights were receiveds tho”. 
the right of the crown was adjudged ſometimes, as in this 
caſe, to over - rule private right, The licenc ing act expired 
the gih of May 1679, en Charles II. Soon after chat, 
there is a caſe mentioned vr Lord Coke's entries 67, 
actions in tl che caſe; for printing the Pilgrim's Progreſs, of. 
which the 'Feritioner was, and is the trucR proprietor; 
whereby he loſt the benefit of his copy. I. don't find 
this action was proceeded in. The licencing act, which CH» 
pircd 1 in 1679, was repealed the firſt of James II: It was, 
continued by the 4th of William and Mary; and finally. 
expired in 1694. For five years ſucceſſively, after che ex. 
ion of chis act, attempts were made for a new. licen · 

eing act: A bill once paſt the Houſe of Lords; but it 
miſcarried in the Houſe of Commons, they objecting to 

a publick licenſer. The ſtationers applied in 190 % for 
a bill ro proſect their copy: rights, which. had been, long 
ſecured by penalties, and had no idea, but a. hill, in equity. . 
could be obtained, but by 2 patent, which were judged 


[ illegal, an aftion on . ale Was thought of. 1 mention; 
; | 5 
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60 befobe hatof's — : plaintiff and — defendant, which was 
not proceeded in. In one of the cafes in 170g, in ſupport | 
yr their application ſor a bill, the laſt reaſon is as follows : ay forg 
t The liberty now ſer on fo6t for breaking through this an- 44 
elcht and reaſonable uſage, is no way to be effectually re- | 
ſtrained but by act of parliamenit ; for by common law / the — 9 
bookſeller can recover no more coſts than he can prove da» £3 
mages; and it is impoſſible for them. to prove the tenth, 
nay the thouſandth part of the damages he ſuffered ; bee 
eauſe many thouſand different copies may be diſperſed all 6 
ver the Eingdom, and he not be able to prove a hundred 
of them 3 becauſe the defendant is always a pauper, and no 2 
man of credit will appear in this caſe: Therefore the only ; 
Femedy at common law is to confine him, to the King's» | 
bench, and there he may continue the evil practice with im- ia, 
punity. We therefore pray the confiſcation of counterfeit 
copies to be ore of the penalties inflifted upon the defend- 
ant.” Purſuant to an order made in the bookſeller's petition, 
a bill was brought i in for ſecuring the property of books to 
the owners. In September 1709; on the 21ſt of February. 
che bill was reported with eee I ſhall confider ' , 
the bill as, paſſed i into a law, and the arguments made uſe A tt 
of in the courſe of its paſſing the Houſe of Commons. The = 
Court of Chancery from that time to this day have been in a | 
great error 5) if the whole right of an author depends on 
this poſitive act as introductory to a new right; for it ap- of | 
pears che property of no book is intended by that act to be . A 
ſecured unleſs it be entered. No body contends againſt the offer I 
uc of Queen Anne unleſs the-book be cntered ; and yet it 1 
* held unneceſſary to be proved in the Court of Chancery, 1 
that the book is entered. It is enacted, that all fuits bills, dec. | L 1 
hat- uit commenced on the act ſhall be brotight within 1 4 
| three months after the offence committed. if all ee were t 


+ * This is a very modi ſt aſſertion of a judge, only of a f:w months Nanding 
In the King's Bench, to arraign ſo many Chancellors, and to ſuppoſe, that be 
and his brethren of the K. B. o L had the faculty of diſcovering the true 
meaning of this ſtatute, 


5 2 open 


12 1 1 * 


1 open and fler after Ds this at, pirating is only an * 
fence againſt the ſtatute; yet it is neceſſary i in chancery 
chat the bill ſhould be brought within three months after 
che offence firſt committed. If this act be right ®, rio method 
ok proſecution can be purſued but that preſcribed by this act. 
There is no ground on which this juriſdiction has been ex · 
erciſed by the Court of Chancery, on which it can be ſup- 
ported, except the antecedent property of the author, con- 
firmed and ſecured for a limited time by this act In this 
the entry of the book is limited by the ſtatute penalty, only ; ; 
but the remedy, by an action on the. caſe, or by a bill in 

chancery, which is the conſequence of a common-law right, 

it is not affected by the ſtatute. proviſion or limitation. 
"Mr. Murphy.ſtated and laid great ſtreſs on the caſe Millar, 
Golline and othłts, in the Houſe of Lords, 17 50. In chat cafe, 
which I ſhall ſtate very particularly, ſuits were brought on 
the 8th of Queen Anne, and 12th of George I. by ſeven- 
teen bookſellers of London, plaintiffs, againſt twenty» four 
bookſellers of Edinburgh and Glaſgow defendants, for ha- 
ving offended againſt theſe two acts, as to many books 
ſpecified in the bill. The firſt interlocutor that paſſed, was 
on July 17, 1746, where the court find, that there lies 
no action for damages in this caſe, The plaintiffs petitioned 
for a rehearing, and inſiſted that the 8th of Queen Anne 
gave an additional ſecusity by penalties during the limited 
term to the properties that exiſted before; therefore that 
act was declaratory of an antecedent property, and that the 
Court of Chancery has always underſtood it in this ſenſe. 
On the ſecond hearing, the court, by their interlocutorf 
of the 4th of September 1746, find an action of damages 
hes to the extent of the profits made by the defendants for 
fuch'of the books as had been entered in the ſtationer's re- 
g gitters, and reprinted i in Britain. To the faid interlocutor 
che defendants prayed a review; the court ordered it to 
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de re. en, and directed the counſel to conbdar, whether 
2 the laws of Scotland an action laid for damages by the 
ſtatute of the 8th of Queen Anne. Both fides avoided be 


argument on the, caſe of common law: The plaintiffs were 


perhaps adviſed againſt putting their caſe on the common 
law of Scotland, becauſe they were printed in Landon, and 
therefore might come under the term of foreign books, The 
, defendants inſiſted the action was brought on the ſtatute; 
and therefore they could not refer to common law. The 
court by their interlocutorj gave no opinion as to com- 
mon law, but find that no action lies on the ſtatute for of- 
fences againſt the ſame, except when it is brought within 
three months after the coſting ſuch offence ; and that 
no action lays except for ſuch books as had been entered in 
Stationers- hall according to the ſtatute; and that no action 


for damages lays on the ſtatute. The plaintiffs prayed a 


review, and objected to the ambiguity of the propoſition, 
That no action for damages lays on the ſtatute; becauſe 
© they did not contend that ſuch an action was given by the 
ſtatute, but that it followed the antecedent property; and 
again, by their counſel, argued the practice of the Court of 
Chancery. The court by their four interlocutorſ find, that 
no action for damages does lay upon or in conſequence of 
the ſtatute, but only for the penalties. The plaintiffs from 
theſe interlocutors applyed wo the Houſe of Lords, and in 
their | reaſons , annexed to the printed caſe they ſtate, the 
Court of Chancery — the 8th of Queen * 


and the penalties thereby given for a limited time for 47. 


an additional ſanction only to preſerve property. And 
In another part of the reaſons, the appellants inſiſted 
that it is like the caſe of a patent; the patentee in 
conſequence of his property is is intitled unto the ordinary re · 
Hef in the courts Of law and equity. It is remarkable that 
the reſpondents counſel, who were able men at that time, 


don't ſpeak that the Gatured were to be conſidered as giving 2. 


an additional ſecurity ; they only ſay, it is taken as an action 
on the wed it cannot tbe joined wich, an Were for the pe- 


nalties, 
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I litigate the miatter further, as it would likely be determined againſt es 


t 1 


tiles] undd inf in their reaſoings-Thay:objedt ts the ca6ds 
of proceeding; aan. that the plaintiffs would not recover 
damages in this action. M. Ramfay in this caſe ſays,” that 
Ford Hard wick fpoke to this effect, that che ſtatute of 
James I. which took away monopolies, at the fame time 
gave the King a power to grant patents for the encourage · 
ment of new inventions for fourteen years. Theſe patents 
were inrolled in chancery, and the court on complaint of | 
patentee would tate notice of this record: the ſtatute of 
Queen Anne muſt be conſidered a ſtanding patent to authors, 
and the court will give relief. But my Lord Hardwick doubt- 
ed whether that was declarative of the law, or a new law to 
give mem a right they had not before. He faid, on this account 
it was neceſſary to confider how the common law ſtood: in 
Scotland: he ſaid, as the queſtion could not be determined 
on the preſent appeal; it would ſtill be open. This account 
of what Lord Hardwick ſaid, is taken from a letter ſaid to 
be wrote to the reſpondents in Scotland from their ſolli- 
citor, and it plainly contains what the ſollicitor thought would 
make moſt for his clients. Lord Hardwick muſt have int» 
mated more of his opinion than was hinted in this letter ®, by 
his ſaying, he would not be anderſtood to give his opinion, 
which would be binding himſelf. The only queſtion before 
the houſe by the appeal was, whether any remedy weuld lay ic 
| conſequence of the Advice: except for the penaky, Lord 
Hard wick takes the doubt to be, whether the ſtatute was de- 
claratory of common law, or introductory of a newlaw to 
give men a property they had not before. He ſtates no 
doubt whether the remedy would lay, except for the penalties 
only, if the act gave a new copy-right, the doubt was a que · 
lion on the ſtature not to be reſolved by ——, and there 


is an expreſs proviſo againſt inferences any way +: The que- 


„He did ſay as much as made the counſel ſor the London bookſellers, Mr. 
Murray (now Lord Mansfield) and Mr. Lockhart, adviſe their clients not to 


vours of che Scots bookſellers ; which advice they wiſely followed. 
＋ All this reaſoning is by inference; ves the learned judgs acknowledges ſacks 
inferences to be illegul, but ſtill goes on to uſe them. 
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gion is, becher dhe property exiſted dy common lac if 
did, he act preſerves, it and ſecures it by penaltits; if 
ux did not, the act gives à new right conditionally un- 
der the ſao&ion: preſcribed ; there fore, ſays Lord Hard- 
vick, it is Material to conſider how the common law 
ſtood be fore the ſtatute. As to what he is reported to have £7 
_ faid;how it ſtood iu Chancery, the: ſolicitor muſt have 6- — 1 
mitted ſome thing, for Lord Hardwick could not allow of 1 
any decree becauſe it was inrolled in Chancery, merely be- 
cauſe it was an award of à higher nature, without menti - 
aning à word on what the Court of Chancery pracesded. 
The printed reaſons argued on the licence given to paten- 
tees for à uſeful invention, ſuppoſing a common: la pb 
| perty claimed for a term: this legal righi ſtands on the ame * 
ground with any legal right except the 23d of James ves N. 15 
I, But ſuppoſing a pririledge given to the author to 1 
_ ariſe out of a new right, in letters patent, all the rcondlu 
tions required by the 21ſt of James I. muſt be obſerv- $i 
ed. Patcntees for new inventions are left by the ſtatu tg 
af the al ſt of James L car common law aud their remedier K 
follow with el the nature of their right: but the 
8th of Q. Anne is a penal ſtatute, which preſcribes the re · 
medy,and the mode of proſecution: the action is to de 
commenced in three months. On fuck an ation, if the 
right ariſing on che prohibitibn be new; no remedy er mode 
of proſceution can be purſued except what is directed by tlie 
att. which gives to the. Company a ſole right of trade; the Ah 
trade was free: belorez Conſoquen iy the ſtatuteꝶ ereated 4 
new offence. Now is it ever ĩmagined chat any remedy could 
be purſued by dhe Eaſt-ludia Company, but theſe preſerib- 
ed hy the act? The penalties are by way of ſecurityibut where 
a particular portion iriſes out of it. and gives '# new pr oe. 
bition, chere is no other nisthod of 'proceeditg; vat by the „ 
modes preſcribed therein. If a conditional right is created | 
by act of parliament; the condition cannot be diſpenſed. . 


with ; if the ORE makes the richt. limits the time in- * 
"IN | which | 
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which the proſecution ſhiall be commenced, it cannot be 
diſpenſed: witty; therefore the whole juriſdiction exerciſed 
in Chancery againſt the pirators of copies, is on the right 
authors hate on that act, which is a temporary ſecurity. 
1: can ſtand on no other ground, and I am perſuaded that 
Lord Hardwick dropt ſomething that paſt in the Court of 
«©». Chancery which is omitted here. The order of the Houſe 
Lords declares, that the action brought by the appellants/i 

the Court of Seffion in Scotland, was improperly and Wels 
Giſtently brought, by demanding at the ſame time # Uiſcovery 
and/accounty of the profits of the books in” queſtion, and 
alſo of the penalties of the acts of Parliament, which the ap- 
| pellants had never abſolutely] waved: in the proceedings in 
1 he courts below, and alſo by perſons elaiming different 
. bitereet rights in books in the ſame queſtion; and therefore, rights 
Ut determined by the ſaid interlocutors could not come in 
queſtion in this caſe ®: and therefore the Lords ordered hat 
the interlocutor ſhould be diſmiſſed without prejudice to 
4 the partf on either of the ſaid points; and it was ordered 
buy the Lords, that the Court of geſſion do proceed accord- 
ingly . If the ground of relief in Chancery during the term 
given was an antecedent property, it is not to be wondered, 
that, after the expiration of the term, the Court had no dif- 
ficulty to grant the ſame relief on the commondlaw right. 
Before Igo any further, it will be proper to premiſe what 
22M will put the Court of Chancery on its proper footing: In- 
JIiunctions 0 ſtay books printing, are on the ſame'gronnds- 
of injunctions to ſtay waſte. On moving the Court, therighlt 

muſt be ſtated. by - affidavit ; the right muſt be admitted by 
anſwer, or denied. Where the plaintiff's right is queſtion- 
ed and doubiful,an injunction is improper; becauſe no re- 
paration.can be made to the defendant for the damage he 
E en the injunction; but if the ene de re 


2 N ee bes right in this aſſertion ee 
were ſo blended together, that a judgment could not conliſtently be then gi- 


SD * the perpetual monopoly now claimed. 
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to make waſte, the plaintif may have damages. + the de- 
fendant e under the ig it is ſeldom worth 
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there has not been more — han two or 3 —— ſuch caſes 9 
to a bearing. The proceedings o on common-law right could. 
not ariſe in 174; the ſoqneſt thay could ariſe was after the 
oy, ;oth of April 17 346, In the gth of June, 17 35, in the 
: of Aacon Walker, concerning which I have conſulted” M 
k regiſter, Sir Joſeph Jekyl granted an injunction FW f 
reſtrain the og from) printing che Whole Duty of! Ts 
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tion to the hae and! ir was ey; under 1 — 75 __ 
Faulkner! the defendant, i in that caſe, was a man of fubtance; | 
but he was adviſed not to litigate i it further. On the 27th f 3 
of January 1736 2 R 5 — againſt Walker, Sir Joſepti i 
Jekyl granted an injunftion. for printing Nelſon's Feſtivals; mo 
' tho” the Bill ſets forth, it was printed in the like. time ot 2 
the author, and the firſt publication of this bock vas in- 


110 3 8 
* 28 


„The falt vas, chat tbe greateſt part of theſe inifcellaties were within the 
time limited by the ſtatute: Afterwards, in the caſe of Bathyrſt againſt Donaid- 
for Lord Chancellor N orthiagton removed the injunction, and declared, 

the Peg? „RA ons. according to the ſtatute, he would nor t hinder i it de- f 
fendant, onaldſon, to print and re-publiſh as many or Swift's Work Adele i 
pleaſed. As to what is aſſerted of Faulkner being adviſed not to litigate the mat- 3 

ter further, this is all gratis dium ; if the common-law richt Was To clear as 1 


is here pretended, why did they at proſecute Faulkner in Ireland, as he figs 


from that day to this, continued to publiſh and vend Swift raff x04 Swift's 3-4, 3 | 
own opinion on this ſubject, in one of his eee letters. 141 2s) x 


6 


| 4 wi He,publithed. in 1749 were in that act; but an injunction 


N 


1703. "and he died ig in 114 and ele jundtichs we © c- 
quieſced under, In May 1139, Tonen gal Walks. a8 
iwſugclios; was granted to reſtrain che defendabt from an 
ing Milton's 15 dife Loft; te plafttiff enjoyed an” af | 
' fignmept from the author as dug. ago as 1637. The in 
junction was granted by Lord Chancellor, and Alete 
under i in 1752 : The vii was lg G in 175t, Ve zeſtjng the 
defendant had. advertiſed to print "Paradiſe os ith the 
life by Fenton; ard d the bill uggckts ; a pretence Hat the 
plaintiffs had a right to it; they built their right jo it as in 
the other calc : the other aſfignment was publiſhed about 
1688, and the, plaintiff derived his right and title 1 to the 
life by Fenton, which was publiſhed. i in 1727, and to Bent- 
ley” s notes, and Dr. Newton's s notes publiſhed in 1749 *. 5. To 
2 this caſe the anſwer came in the 12th of November” 175 i, 
Kaas and the defendant inſiſted on 4 right to print the work i in 
: numbers, and to take i in ſubſcriptions : > it was intended to 

take the opinion of the court; a decree was occaſioned, 
wv, and no motion made till near the end of April 1762 : the 
. injunction was moved for Thurſday 23d of April, and it 
was argued at large on the general ground of copy- right 
by common law : Lord Chancellor directed it to be ſpoke 1 10 
on Saturday by « one on each fide, and afterwards 1 it ſtood o- 
yer to Thurſday : 1 was 1 diffulively by Lord 
Mansfield for the plaintiff, and by Sir Thomas Parker 
for the defendant e notes of the aſt edition, which were 


- 


: 


as to them only would have been of Bale avall: It did not 
follow that the defendant ſhould not be permitted to print 
What they had u right to print, becauſe they had attempted 
to print more; for in Pope aud Curll, Lord Hardwick en- 
Pee the defendant only from printing the plaintiff's ler. 


0 's Alltheſs K of Injundions are fully 3 in the annexed argument 
of Sir ſoſeph Lats. Injunctions are generally granted on a motion of the plain- 
tiff, and often without waiting for the defendant s anſwers; they are to ſtop 
the ſale till parties are heard, and are no proof whatever of a common-law 
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ters; aud there was a great many more letters in that park 
; the plaintiff had a right to object to. If the opinion of Lord 
| Hardwick | had not "been ſtrongly for the plaintiff, he Would 


995 "oe 0 0 bis orger for aff, whoſe $ fo that printing 


nee, 


La, Ao Ty 45 to include an injunttion as to Mitton's 
works, the life by Fenton, and Beotley's and Newton's. 
Notes; whereas Newton s nates only were within the ſecuri- 
ty 1 that act *, The injunction is not barely to whe ſelling of , 
the books, of which Newton" s notes made a part; but to the 
future printing Me probably foreſaw he ſhould never hear 
of it agains the parties underſtood his way, of chinking Nee 
. defendant T+quickced! in the injunctiowf and he made it per- 
petual; and they would now be guilty of a breach of this 
| iojundtion, if they printed Milton without cither of the notes, 
op the life by Fenton. do infiſt on this caſe, (excepting 
the order made by Lord Hardwick) he guarded againſt be- 
ing thought finally to determine the queſtion + : he cited 
the ſtationers compapy againſt Partrjdge, where the caſc 
was douhtful; he obſeryed Dr. Newtog's notes either tran - 
ſeribed or colourably Fhxigged- The ſtrongeſt authority 
the judges haye gized | is in the caſe of Seymore in the argu - 
meniſ of prerogative copies”: the diſtinction is taken on the 
grgund af the Ping 8 right in the done ae book, 


% This 8 is fully anſwered by Sir Joſeph Yates, who ſays, that in 


this caſe Lord Hardwick granted the injunction merely on account of Doctor 


Newton's notes, which were clearly witkin the time Id by ſtatute. See 
Fudge Yales's opinion annexed, 

+ So far from the queſtion's being finally determined, and fo little faith have 
the London bookſellers in this doctrine, that ſince that very period, there has 
been perhaps a ſcore of different editions of Milton's Paradife Loſt, printe«l 


both iff Scotland and England, without any liberty from thoſe gen/ry who ſtile _ 


themſelves Vroprigtors of that work; and it is believed they dare not try 4 
queſtion even for this article, "Wh this * ned judge and Ar two W te 
_ to be 20s concluſive. 
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Kc. This argument being uſed to ſupport that right in the 
crown, is aſſerting ſuch a property to -exiſt, In the caſe of 
Baſkett againſt the univerſity of Cambridge, it would not 

have been agreeable to Lord Hardwick's decency, to have 

— ſpoke out fully againſt a right grounded on common law. The 
& . queſtion of literary property was brought before thy court in 
the caſe Tonſon and Collins, and after two argumentsf was 


. g Aave) adjourned to the exchequer chambers ey kad 87 


med on good authority, ſo far as the court inclined to an o- 
pinion, they were in favour of the plaintiff “; but as they 
thought there was colluſion in the caſe, a judgment in fa- 
1 vour of the plaintiff would t have been acquieſced under. 
dn chis ſuſpicion, and becauſe the court were inclined to 
the plaintiff, it was ordered to. be heard by all the judges : 
afterwards, on certain information received by the judges, 
that the whole was a colluſion, chat the whole was nominal 
only, and the expenſe paid by the plaintiff, they refuſed to 
proceed in the cauſe; though it had been argued-very ably 
by the council in behalf of the defendant - He judges 
thought this was an attempt of a dangerous example, and 
2 therefore ought to be diſcouraged „Ine tendency of theſe- 


| . if er ths cauſeſ are publicly known, but the reaſons of- ckeir diſcon- 
, tinuance are not, & doubt aroſe in Chancery; And, in the 


cafſe of Millar and Donaldſon, an injunction was refuſed 
without any opinions Lord Northington ſaid, it would be 
preſumption in him, and he would ſay nothing to the me · 
rits. Under theſe circumſtances I think his Lordſhip did 
right to refuie the iujunction ; and no judge ever granted 
am ſuch an injunction to ſtay waſte on che. injured 5 6 
ee eee 


This ſeems to he a. very unfair ſtate. of the caſe, for by all accounts, a 

great majority of the judges were clear againſt the perpetual monopoly here 
led for. | | Sl en AF nd » 

0 + This fact is alſo groſsly miſrepreſented : The book in queſtion was Thom- 

ſon's Seaſons, for which Millar at firſt obtained an injunction in the uſual way, 

without the defendant's being heard, but on giving in anſwers, and/ſhowing that 
the monopoly was expired, the injunction Was remoyed, and the defendant 
8 xo 35 Walk 
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5 T i 1}. 
and coftione hearing, where the whole fact was admitted; | 
and he doubted in his own mind the plaintiff s right, end 
To what end could the * 7 ee be granted, and the mat- „ 
ter might be ſent to law directly The Stationers- e ig 8 1 
and Partridge, which came on before Lord Cowper on te 
gth of February 1709, is no reaſon to the contrary; for I 
Lord Cowper continued the injunction on the ground of f 
the plaintiff's right being clear. Their patent to print alma - NN 4 
nacks had been adjudged at common law, and granted them, 1 
In the caſe of the ſtationers company againſt Lee 168 and E 
the ſtationers company and Wright, 17th of Nownbi+ | 5 
1681, then Lord Cowper inclined ſtrongly for the plaintiffs, 4 LA 
or he never would have injoined a work that was annual, & - 
and ſerves only for'a year. There is no report of this caſe 
of what paſſed on 5 motion before Lord Cowper ; But the 2 Tor 
queſtion, interlocutors, and the former determinations ha- WK 
ing been before the refolution, when this matter came on „ 
before Lord che ſame caſe of the ſtationers com- 
pany, he thought i prudent to take” the opinion of this | 
court. This is ſtated in Lucas's reports: this caſe ſo far | | 
adds great weight to the former precedents, where judg- — 
ment had been granted after the expiration of the term; 0 
becauſe i it ſhews no doubt / was entertained in this matter fn. 7 
the year 17 52, the queſtion again depending i in this court 2 4 
I am perſuaded Lord Hardwick would not have granted rot, 
injunction from decency, let the caſe be ever ſo ſtrong. The . Nog al | 1 
| argumentſwith reſpect to the property of crown-copies has e | Ti 
fince prevailed; and it has been ſolemnly adjudged, there 
are copies of which the King is proprietor. The court ha 
no idea, that the crown had A power to reſtrain priating, . 
which is a trade or manufacture: or to grant excluſive print: 
ing of any book eng e —_— by reaſon of the 


left at liberty to print as many copys as he 3 which: he has availed him- 
ſelf of; it is alſo. remarkable, that Millar who was abundantly acute, did not at- 
top 1 to proſecute farther this cauſe with Donaldſon, but choſe, for reaſons that 
are obvious, to try the ſame queſtion and for the very ſame bool with n 
which I ol the ſubject of _— eiten. 4 
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Mets 28 he repreſents the lc. 
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4 4%, 


muſt ſhew. ſome property in the crown. Mr. Vorke 


4 year. books, becauſe the crown were at the expenſe of ta- 
"4... ing the nates; and as to the grammar, becauſe the King pay- 


bf 1 1 


copy 1 * property: the court/ i in that n 2 greed 
with . juſtice | Powell/ 4 in the caſe of . you 


argued it upon this grounds $i is ſettled then, 8 chat the 
King is owner of e copies, and writings, which he had 
the ſalc right originally to publiſh; as in the acts of parlia · 
ment and common prayers, & c. &c. theſe are his own works, 
by purchaſe he had a right to 
' Publiſh, as in the caſe of the Latin Grammar, and the year- 
books ; and in theſe two laſt caſes, the property of the crown | þ 
ſtands on the ſame footing as private copy-right : as to the 


cd for the compoſing of ita the only doubt, as to the judg- 
25 ments of the Houſe of Lords, on Roll's abridgment and 
Croke's reports, if that na-eiffer. collection Were made by | 
A, authority or expenſe of the crown ; and chat the King had 
no right of original publicationf, The courts of Weſtminſter 

hall had the ſole right and authority of publication of their 
on proceedings Lord Hardwick, had before this held, x 
that the original right of publication gave the copy. In the 

» caſe of the ſeſſions paper, Manby and others againſt Owen 8 
and others, iu brought by the printers who had bought 2 


he copy of the Lord Mayory the Lord Mayor had appoint- 


ed the printer of the trials, he being the firſt in the commil- 
fon, and took a pecuniary conſideration for it: The Lord 
Chancellor thought, the right to print gave the plaintiff a Wl 
property; and granted an injunctien; which was acquicſced Wl 


1 A iP, „ under. If the author has 4ele right to make the firſt pub- 
i, lication, I can conſider his caſe analogous to the crown- . * 


copies, or trials in the ſeſſions paper. Suppoſe à man, with 
or without leave, procures a copy, and publiſhes it; | It is 
not treſpaſs, it is not a crime indictable, it is not the pro. 
perty of the author; the original copy remains; but; it is a 
groſs violation of the author's ii 
efauherscommon-law right, This was never doubte 


the caſe of Webb againſt Roſe. 0 in 1732, & bill was brought 
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by the ſon of Webb the conveyinc cer againſt the clexk, fr 

intending to print his fathers draughits; Sir Joſeph Jek ft 

gratted an injunckion; it was acquieſecd under, In ne 

Þ cafe ot Pope and Curlf / Lord Hardwick granted atv injuncri- 

on as to Pope's letters to Swift; Lord Hardwick thought, 

ſending the lettef/ transfer d the paper on which; it was 

wrote, drid every uſe of the contents, except che liberry and 

property of publiſhing y where conſent is not proved, the ne · 5 | 

gative is imply'd as ætacit condition „ In the caſe of thts nds 

beare, an injunction was granted by Lord Notthingtow'þ 1 

ley Prbduccd the gwo vetaities of Clarendeh's biſtory y he f 

bon intiſted he had a” fight to prints and . „ 4 

WE court were of Sfitiioa Sede had a right to make whit 2 . A 
uſe he pleaſed of it,except publiſhingg This injunction was 4 

acquieſced under, and Lord Clarendoꝝ recovered à large LM 3 

fum of Mr. Gexdea, for apprehending he had a right to E. 3 

e 


print his bock, when Be had not. Thie cafe of Fofter agaiuſt 
Waller che bookfeller, the third of June 194 / an injune- 
tion was granted againſt Waller for printing the plaintiffs _ 
notes without ls cofiſctits From whence i is clear, that . 
there is a time, when without any poſitive ſtatute / the au- RE. 
mor has a 1operty 46, tht copy of hit own works, e 
ſtrict legal fenſe of the wordf. But in this caſe, che author 28 
Has aſſerted and vindicated His" property in the copy Cons 
ſent to leave it open; ot to make à grant of i to the publir; 
is a fact to be proved”; in tliis caſe, N ht ſe much as pre.- 43 
tended; but rhe deftndunt's counfel- faſted, the author's - ” , 
commmtitating it to the public, is leaving ie open, » ᷑ w 
ſame as We patentecs ſhewitg his invention : che alluon - _Þ 
holds only here, by cmmtmicating the matiufattory, ot a— 
IRE, "DRE Ari 8 wet "RE art and Kietics, and natal 2 

| "TY VIV USBF + 
* All theſe caſes of injunction are Fan tide anſwered by. Were 
<pikion of Sir Joſeph Yates, they are here ſtrangely jumbled together without 
any order whatever, and may paſs for proofs of what is here ſo much laboured, 


viz. to eſtabliſſ a'commontlaw right; but ſach who NIE examine 
* in Bal tha they operas quire tare 1349 dy 
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SY which is now. ſentled, 1 cannot diſtioguiſh between the Kin 


that by changing the title, &c. the Parliament were led to F. 


vas ſaid when they paſſed it into law, not from what has 
been ſaid of it fince,On the face of the at/ The very, pre: 


«-theniſelves and families.“ 61¹¹ 10 88 n ch. 


ep of reaſoning by inferenoe is very ente, and may prove an 


"CL 849d: 


- right to uſe it; ſo all Nee that can be acquired 
by the ſenſe ofthe, book, is free for every. man's uſe : if i it 
teaches mathematicks, if by examining an epic poem, „ man 
learns to make an epic pocma, he has a right to uſe it: fk li- 
terary compoſition is the materials, and the materials is all 
che property the -bookf conveys, unleſs inſtruction, or. £n- 
tertainment : the multiplying 6 copies in print 1s. quite a A, 
different thing to the ſcience, the bock teaches. In the 43 
of Elizabeth, and 21ſt of James the Lamonopolics were the 
 ſubje of much diſcuſton y copics of literary bogks were” 
, and were never thought to be like a trade © or 
mechanical inſtrument⸗ But if copies become open, it 5 


4 Ks o 4 +» * 


be ſo as to the crown. copies likewiſe; Ezemthe contrary/ | | 


and a common author; for I preſume he has no right ore. 
ſtrain the preſs; Lam authoriſed by the caſe of. Batkett and the | 
univerſity of Cambridge; though I do allow an author scon 
ſent to leave it open may be implied from cixcumſtances, 
I come to the ſecond queſtion ariſing from the Sch 
af Queen Ann, though I 8 a, great meaſure anti- 
cipated the argument „Mr. Murphy ſtrongly inſiſted, 


declare, there was no property at common law. The ſenſe or 
meaning of che act of parliament muſt be taken from What 


amble ſtrongly implies a declaration of the property at 
common law, for it ſpeaks, ** Whereas of late,” chat is, Aince | 
the determination of the licenſing act, * the Jiberty, has 9 
t been taken by divers perſons of printing, reprinting and 

« publiſhing, without conſent, of authors and proprietors, W:. 
4c to their very great detriment, and often to the ruin of 


ii .* 


: 9 1 1 4 F 
* * o 0 | — oy 7 724 u 
” b N F 1 
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thing whatever; but any perſon who will look into the folio journals of the, houſe 
ne 1709-10, will find good reaſon to be of a different opinion from 
this 
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Then the act goes on, to prevent fi uch practices for FE, 
future% Row every word in the act is emphatical, and de. 
ſerves to be remarked upon. Could the legiſlature x mean. 


when they ſpeak of the liberty/ taking the aſfumption of a ea, 
new richts then che preamble would have run thus; Where. | 
as{bookſcliers and aurhors / have of late gain'd the righ 105 1 
printing and reprinting, &c.: now the word reprinting « de: TER 1 
ſeryes this obſervation; for if the printing was at firſt a gift 1 A 
to the public, it could be no injury to print a ſecond edt. +, 
tion without the conſent or licence of the author and the TY 7 1 
aflignee; thereby pointing out two ſorts of perſons. „ _ 5 A 
to the copy, the original author, aud the aſſignee, the perſon 1 A 
10 whom it is aflign'dg I might here ſpeak of the words, _ Y 
5 often, to the ruin of themſelves and families 35 the parli- , -— TY A 
ament might allude to the diſpoſition of authors at their de- 5 TY bi 
ceaſe to their families but I chuſe to go to the firſt words, BY Y 


to prevent the like practice far the. future ;” did the par- 
lament mean to prevent a legal exerciſe, which the pub- 


lication of books would be, if there was no ſuch thing as a | 


copy right] The word practice is properly applied to the 
doing illegal acts, but is incongruouſly made ule of to de- 
ſcribe acts that are ſtrictly legal or doubrfulg mt to go into 
the hiſtory of the changes the bill underwent in the houſe - 
of, commons; it certainly went to the commictee, as a bill 


to ſecure an undoubted property in the copy for ever . Te 


is plain, an objeQion aroſe to the generality of « copies. by 4 


the law and uſage of parliament a new pill cannot be made 
in a committee ;. a bill to ſecure the property of an author, 
could not be turn'd i into a bill to take it away; and 3 
dot to be ſupported, though there Are no We in the 


Frame: 9 


this W220 judge, the whole tranſactions previous to tt this bill are there 
meutioned. The act itſeif is annexed to this publication; let any "candid perſon | 
read it carefully from beginning to end, and then judge for himſelf. | oy : 
There is not perhaps a ſingle perſon in the kingdom, (the three judges of 
the K. B. and the book ſellers excepted,) that believe this ſtatute can give a perpe- 
wal wonopoly and even many of the candid Londen bookſellers own they 
have no ſuch —_ | | | j 
Ar s - 8 i right; 
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ae? the words e #6 lunge“, add to the ſenſe yo more 
than t they would to a will if the teſtator gave for d 
., probably theſe words © 10 longer” occafioned an fibers 
- proviſo from the anxiety of the univerſity members who 
Enew that they were poſſeſſed of many copies: the univer- 
| firy had publiſhed Lord Clarendon's hiſtory five years be- 
* Ea /3 had the property o 8.4 copy. Great ſtreſs has been 
| on the word veſting . Lein for a term does not 
120 E there is common le right; if it did, the title is but 
„ Once read, and if chere <ould-be no proviſo, it could not 
bl | Heat reſtrain the body of the act; but it ſpeaks of the copy in- 
tended to be ſecuredto the proprietorg But the proviſo, 
a fo is the common-law right, is as full as it cun be draway 
17 vided this act ſheuld not extend to the prejudice of a A right 4 
A the pniverſity, tha any perſon! or perfons have, or eli 
@ to have, to the printing or reprinting any copy that is print · 

« ed already, or may be hereafter printed whieh was a right 
to books printed already or hereafter, hy cke coniton-law 
right} Withqut this proviſof i it might "tairly be argued, that 
there is nothing could reſtrain the author's right? it is an 
authority that never was in idea, that this act decided a- 
gainſt the property of authors. I have avoided a large field 
of i ingenuity, chat was argued by the counſel at the bar, a 
piece of ground in the imaginary ſtate of nature, is too 
wide; ; the compariſon does not hold between things 

| which have a phyfical and a literal exiſtence e 1 is certainly 
* A inconſiſtent, that the ſtranger {ſhould reap the benefit of 
1 another man's labour; and it is wiſe in any ſtate to encou- 
ra e letters, and Paint reſearches of learned men; the 
22 1 eaſieſt and moſt equal way to 2 is to ſecure them the, 


of 2 

* „ 
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"4 Tkis word Vefting, which with the two little words mw buger, although ve- 
ry material, are here reckoned of little or no weight, becauſe they happen to 
run counter to the whole of this learned judge's argument. The right by tho 
a ſtatute i is veſted for 14 or 28 years ariel 0 longer; but by « new interpretation 0 
longer is made to ſignify for ever: This reaſoning is as juſt, as to infer from 
the verdi in the caſe of Woodfall guilty of the 1 hr charge, pg, 
(uy 12 found publiſuug oN Iv. | "i 
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* their own works 3 no man contributes that i is 
not e and though a good book may be run down, 
and a had hock may he kept up for a time, ſooner or later 

che proportion of the reward will be. to the merit of the 
writer. He who engages in a laborious work, ſuch for in 
ſtauce as Jobaſon's Dictionary, might employ his whole life, « welt; 3 

and do it with more ſpirit, if not only it might conduce , , 1 
to his on glory, but, a proviſion far his family: I never a, YZ 

heard any objectionj, except enhancing the price; this judg- · -4 
ment will not prevent judgment againſt a perſon for en - 4. K. 
hancing the price a proprietor might be induced to print © I 

a ſine copy a ſmall promt on a large ſale / is much more be | - 

ry ROI Hh eee ee aro 4 

bert 

i Upon theſe reaſons, Las af opinion-that ahere iN n 

mon-: law right of an author to eee ee 

ought 0 de for the ph U. , „ 


has. No liberal mind will deny, that an anthor ought to have a proper recom- 

petlle for his labour; but why a perpetual excluſive monopoly? On the other bi. 

hind, no bookſeller can complain if he enjoys the monopoly which is granted To NM 

by the ſtatute; beſides it would be Jong the mholr e, „ 9 

oyer-grown Printers and Bookſcllers. 3 4 
+ This judge, Mr. Willes, was formerly counſel for the defendant in this ve-. 

ry cauſe, and was once of à very different opinion from that now delivered. It 

is faid he declined long to give judgment in this ſuit, but that the CIE 

-wanted much to have all his brethren to join him in ſupport of this amazing 9 

diſcovery, which he happened to make, and which had not been obſerved by A 


any perſon in the three kingdoms but himſelf! It ſeems to be of a piece with his 
late Charge to Jurys, mal to fing the crime but er the fact. 
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LEY 


IS caſe of Miller and Taylorſ: tan berg b or“ o 
1 © fully and ſo 'ably argued; and citations, hi 

' decrees, ordinances, ſtatutes and precedents in Weta 6 

ſter-hall/ have been ſtated ſo accurately/ both in point of 
time and ſubſtance and the whole argument] hae been gone 
through ſo largel ; and ſo claboraclyſ by my brother Willes, 
that I could confent myfelf in conſcience, as well as opini- 
| | on, Aar to let the whole reſt there; but, in point of form, 
. I muſt proceed, T ſhall content myſelf with alluding to thefc 

5 hf 

| authorities, as now fully and preciſely known, without 

4 ſtating any of them over again at large, which I thauld 

* have occaſion to take notice of. The great queſtion inthis 
g - caſe is a general one, How the common-law ang Arg 
_ dent of the ſtatute the 8th of Queen Ann, in reſpect to an 

L author's ſole right to Fi copy of his literary compoſitions The 
muaaterial facts to introduce that queſtion, found by the ſpe- 
cial verdi&t, are. That the book, entitled the Seaſons, was an 

that original r by James Thomfon, «at it was print- 

| ed and publiſhed by him, for his own uſeſas the proprietor 

thereof / at ſeveral times, from the beginning of the ycar 

172% to the end of the year 17297 it was never before 

printed any where elſe; that the plaintifff in the year 1529, 

purchaſed this work of the original author and proprietor 

for a valuable conſideration; that the plaintiff that time / 

ä printed and fold this work as his property; and has ever had 

| frond &” a ſufficient quantny of the work for ſale at a reaſonable 
price; and that the defendant / without the plaintiff's leave 

| | or toaſeorſ has publiſhed -and fold ſeveral copys of this 
== work, which were printed without the plaintiff's conſent ; 


The reader is referred to che notes ſubjoĩned to the former opinion, as they 
are not repeated here, although the ſame articles often occur. The next opi- 
nion, that of Sir Joſeph Yates, is a full, ſatisfactory and compleat anſwer to them 

both, 
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ſo that taking it affirmatively and negatively, it is is exprefof 
found that it was printed without his conſent, and it is not 
found, that it was ever made common and given to the 
public; therefore there is no room for implying a conſent 
by any argument whatſoever : by this verdict then the ori 


ginal property in the work, and publication of it by the au- 5 8 


thor, the transfering of it to the plaintiff, the ĩdentity of the 
work, and eſpecially the copy, which-exprefsly-makes uſe 


- of the author-and-publifher-of-that-work, and em its 


continuing in the author and plaintiff uninterruptedly * to 


the defendant's innovation of that property, is found. The 


queſtions I ſhall make are, firſt, whether an author's pro- 
perty in his own literary compoſition is ſuch, as will intitle 


bim / at common - law / to the ſole right of multiplying the 


copies of it e Secondly, ſuppoſing he has a property in the 
original compoſition, whether I copy · right by his own pub - 
lication of the work / is neceffarily given away, and the 


conſent of ſuch gift lied by the operation of the law, 


A., 


n 


manifeſtly againſt his will, and contrary to the finding of | 


the jury Thirdly, whether it is taken wr from him, 
or reſtrained, by the ſtatute of Queen Anne. 8 


It has deen ingeniouſly, metaphyſically. and ſubely . ; 


Aeon the part of the defendant, that there is a want of 


Property in the thing itſelf, wherein che plaintiff ſuppoſes 


himſelf injuredy and conſequently, if there is no property 


or right, there can be no injury or privation of right. The 

"plaintiff's ſuppoſed property has been treated as quite ideal, 
imaginary, and not reduceable to the comprehenſion of 
man's underſtanding; not a ſubject of law, nor capable of 
its protection, is all objections to this property or right be- 
ing allowed and protected by common law, reſt entirely on 


arguments to ſhew that ſuch allowance or teſtimonp 


is not applicable 10: the ground of ae I ſhall think it 
; 18 woes 1 ie 1. 
58 The fact is. otherwiſe ; many diferent editions of this book were printed 


and fold publickly with the name of the publiſher, without challenge, excepting | | 


in the caſe of Donaldſon, Ns W. Willes in the former . 
as. | 
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| c 322 
fit, however abſtract it may ſeem, to conſider certain great 
truths and. propoſitions, which weſ/as rational beings, that 


aur is, to whom reaſon / fs che great law of, nature, Sas laid. cv 
6 obligation of being governed by, and | 


. 


moſt ably illuſtrated by the learned author of the religion 
of nature delineated 5 e fayf, that moral good and evil 
are coincident with right and wrong; that cannot be good 
which is wrong, or that evil which is right that right rea- 
fon is the great law of nature; by that our actions are to 
be judged, and according to their conformity to this, or 
defiifion from it, are to be called lawful or unlawful or 
bad; that whatſocver will bear to be tried by chat reaſon, is 
right; and that which is condemned by it is wrong; that to aft 
contrary tq truth is Metfect the ſame thing: Then, ſpeaking 


of truths reſpecting mankind in general, antecedent to all 


human laws, that man being capable of diſtinct propertiyg 0 


things which he only of all mankind can call bis; he fays, 


chat the labour of B cannot be the labour of C bass 
is the application of the organs and powers of Bog of cf 
to the effecting of ſomething; therefore the labour is as 

much B's as the limbs and faculties made uſe of are his g 


A Mis not the effect and produce of the labour of C: therefore 


this effect, the produce, is B's, and not C's 3 it is as much 


B's as the labour was his 3 it is not C's; becauſe what the 


labour of B cauſes or produces, B produces by his labour; 
therefore it is not C's nor any others; and if C ſhould pre. 
tend to any property in it. which B only can properly call 


bis, he acts contrary to truth a To deprive any man, he ſays, 


of the fruit of his on cares and ſweat, is to enter on it i (for 


be is ſpeaking of the cultivation of land) as if it was the 


effect of the iatruderꝰs pains and travail, i ĩt is an innovation 


ot his right, and aſcertaining that, which i is not ſoſ to be; as 


certainly there are things which one; man only can, con- 
fiſtently with the nature of truth, call his, e Without going 
further; he femonſtrates, in che 29 and 29th propoſitions, 


Al d oſe things which only one man can properly and truly 


E. his own, wuſt remain ** till he _ to part with them 


which +> 4 


by 


/ * 


IT 307 J. 


by compact or deze Bectuſe no man can deprive bim . 
of them withont His approbation *, but the M depriver muſt „ 
uſe them as his own, they are not [5,46464 str niction to 


truth; for to have the property of any thing, and ts have 
the ſole right of ufing it; ire equivalent expreflions, Pro- 


perty without uſe is an empty ſontidg fie who aſes or dif>+.. 


F Ny ; 


poſes of a thing, does by thar declare it te be his; becauſss 


this is all, that he whole it is can doe: borrewing or ns, 


afford no objection to'this, for ke uſts hüt his own for ets i 


the tithe allowed, and tis doing ſo is only one of thoſe at 
in whick the true proprietor diſpoſes of it. * 
From this greut theory of Roper ir , n be collected. 
that a Man muy have property in his body, life,” fame, 14 
bour and che like; and in thort | in any thing that can be 
truly cäfled Als : "it is mcebmpatible with the peace and haps.” 
pinefs of mankind to violat or diſturb / by fraud or foreef 
the poſſeſſion of any one, or the diſpoſal of thelt rights, us 
welt as it is agalvſt the principles of reaſon, juſtice and 
truth: „it is what every man would thisk unreafbnabie 
in His own cafes that, viſible diſpoffeffon by the true pro 
prietot whoſe it is,exmer'be carried 
ing of the proprieror's tſetir'F and approbition in that be- 
half, whether it be in the” cafe” of Borrowing, biring, or 
contract of any fort; Which T ſhall further take notice of 


when I ſpeak of publication. I ſhalt in che next place ob- 


ſerve, chat, itr the arguing, the definitions of property, Which 
babe been taken tories of at the bar, einm r bs 


Alas be hardly poſhpd wheo he is drove to metaphyſical 
28 an exeuſt for diſpenſing with w poſitive ſtatute. The property of 225 

never taken altogether from the author or his aſſigns, by this act, but only it 
ceaſes to be a monopoly after fourteen of twehty-tight years : Others may then 


alfo print them as well as the original proprietor; and the publick utility re- 
quires it, otherwiſe books b 8 een that only the rich | 


could afford to buy them. 


17; The diſcoverer of any uſeful nvention in arts, Ach » as, the Orrery, "LY | 


ris's Time-piece, for finding the longitude, &c. defet ves protettion at cob 


mon-law,” as much as a Weraty tompoſition, yet e na have un 
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ao xg jade quste to, the ſubject of property. ihis day; and 
Fra 5. are admitted, by, writers E bing profumpuixe, not 
to ſay imaginary ſtate, when all things were in common. 
when chat common right was to be deemed veſted by ſome 
| WE. act, to render the thing privately and excluſively. a man's 
l before, joJacomn, which hy chat act. was as much another's. Theſe de - 
Sinidiogy pouioas too, when examined, will be found principally to. 
| apply to the neceſſaries of life, and the coarſer objects of 
4 dominion, which che occaſions of a man [Iintixely call; for? 
and in conſequence, the property ſo; deſcribed by Puffen - 
dorff / was uſeful to man, and capable of being faſtened 
upon. Mr. Locke in bis 2d volume folio, page 65, ſays, 
enough was to be left for others: as much as any man 
could uſe, to any of the advantages of life, before it ſpoilr Jy 
ſiu much he could fix a property in; whatſoever was be- 
youd. this, was more than his ſhare, and belonged. to 8 
ners: So it was by Grotius, B. II. c. ii ſect. 2. when be 
ſuays it is evident ſurely, that theſe definitions give 
2 ſort of property, I little ſuperior ip the legal idea we now. « 
.» ,, have ofhis. Theſe, great men, ruminating back to the o. 
rrigin of things, loſe fight of the preſent ſtate of the world, 
and end their enquiries at chat point, where we could wiſh, 
they ſhould have begun, ut. Pufen- n 
dorff,/ pages 30), and 379, ait, „ 
were not ſetiled at the ſame time, nor by any one | Gogle 
r, but by ſueceffive defrees ) nor in all places alike; but 
property was gradually introduced, according as either be | 
condition of things, and the number and genius of men re- 
" quired, or as it appeared requiſite to common peace. Since 
| of- hh theſe ſuppoſed times, Ake univerſal communion, objects 
ve of property / haf been much enlarged. by the diſcovering , 
44:4) oweie inventions : arts, he mode of obtaining by occp- 
paney j has been { abridged: by laws, and the abſtainingfram 
what is another” s, Forced by themg diſtinguiſhable exiſtencef * 
in the things claimed an as property, Sal in the 
' things ſo claimed, that from—ius—trucor-talle-repreſenta- 


8 


—— & its true owner arc its eſſentials; and not leſs 
| evident 
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3 the preſent caſe, than in the immediate objediziof 8 N i 


_ th{(e, definitions 5 and there is a mee material difference ia -..* + 


this ſort of property, than that gained by occupancy,,uhich 
before was common, and not ours, till rendered ſo by ſome 


{ a&:of our own; and this was clearly ſo in, authors, and uns. 4 — 


leſs rendered common by us, by-eur act and full conſent, 4 
„ii. it ought ſtill to remain ſo, The utility of the thing to make a- 


it an object of property, has been long diſputed, A appears 44 
by Barbyrac's nates upon this very ſubject, where it is ren · 


dered an unneceſſary and ſuperfluous diſtinftion: things of | ; 1 


fancy, pleaſure and conveniency, are as much objects of 
property, and are ſo conſidered by the common law which 
makes. our monkeys or parrots, or the like, our, property} 


a, r any thing franchiſeable and valuable: as is laid down in : 


2 Harry VIII. and in Brook's Abridgement, and Comyn's 
Digeft{.{602, where he does not cite any authority s The 


beſt rules, both of reaſon and juſtice, ſeem to me to be, 


that they aſſign to every thing capable of ownerſhip thele- A. & 


gal and determinate owner; for the capacity to faſten on : 
4 any things a thing of a corporeal nature being requiſite 
to every object of property, plainly partakes of the narrow 
and confined ſenſe in which property has been deſined by the 
authors, A capacity to be diſtinguiſhed 46ranſweg, every end 


8 1 : | ö 
of reaſon and certainty, which is the great c of the law, — lf 


_ and-is all that wiſdom, requires to ſecure the, poticiſions 6 


| and profits, and to nake-nnd preſerve peace It is ſettled me 


and admitted, according to Webb and Roſe, Pope and Curll, 


ener v, it is ſettled and adjuſted from them, that literary 
compoſitions, in their original ſtate, and the right in the 
firſt publication of them, are the private and excluſive pro- 
perty of authors, and that they may be ever reſſlained ſoz C 
and if ever they are raviſned from them by publication, tro- 
ver or pes nen is been enn ene d 75 now the 


* +: See Jucge Yates's nn 9 2 5 his WITT to theſe calls; they are : none 
of them applicable to __ | 
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8 refer perſon claim is founded upon che original right to this | 
. "a ſubject, as the labour of authorſꝶ and che effect and pro- or 
Adauce of chat labour is his f it is a commodity ſaleable and 
5 profitable or though the ſentiments, the doc · 
3, -- tre may be called ideah yet when the ſame are communi- 
| . cated to the ſight and ' underſtanding of any man/ by the 
medium of printing and writing, the work becomes à dif- 
„  wguiſhily ſubje& of property, and not totally deſtitute of 
lebende property flow without 72 — property is 
uſcleſt to any author ; in that ſtate it is loſt to ſoeciety in 
point of improvement, as well as to the author in point of 
intereſti The publication / therefore / is a neceſſary action, 
A imd che only means eee eee d uſe ful to 
| mankind and profitable to the owner; if thus they are joint - 
Iy concerned o Mow, to confider this only F neceſſury act to 
make: the work uſeful and profitable / to be deſtruftive at 
onte to the author's confeſſed original rin gien his ex- 
pPreſt will, ſerms to be quite unreaſonable : neither is it at 
all warrantable by the arguments advanced by theſe authors 
„on the law'of nature ind property; - for Barbyrac's notes 
{0 & | vlearly'ſhey chat the right 86quired;-of taking poſfeſſion, 
| does not ceaſe when there is no poſſeſſion. A perpetual 
peoſſeſſion is impoſſible; though the above hypotheſis wilt 
$9504 reduce poſſeſſion to nothing: that Ihr conſent of the pro- 
| pPrictor, the aanunciation ought to appear; for bit poſſeſ · 4. 
miiſon is nothiag elſe but a reſolution of will to retain what a 
man Ras) wget ſhall we ſuppoſe he renounces his right to 
it becauſe he is no longer in poſſeſſion? we ought to have 
1 ſome other reaſons to believe he has renounced his perſo- 
# ya lH nal right to it; wlierefore GUI he We may preſume it 
3 . : thus in reſpect of thoſe things which remain ſuch as nature 
1 has produced them: yet as to all other things which are 
5 the Ee tent Fe rege and are chen with great la- | 
C 1 the nnopoly granted for a certiin time NA þ 10 ſtatute of no uſe to Af 
author or proprietor ? No author ever yet complained of its being too ſhort : 
This conteſt is between bookſeller and bookſeller, and not between authors and 


the public, | | it 
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bour and contrivance rendered: uſeful, it caunor be thought | 
but that every one will. preſerve his right in them, till he 
makes an open renunciation: No, there is no open r- 
nunciation. in this caſe, but a conſtructive one/ only from 
the publication; A renunciation is a fact that ought not 
to be preſumed ; but the contrary is found here, chat it Iz 
was againſt. his expreſs will and conſent. But it was ſaid at _— 
the bar, that if a man buys . it is his on. What! is 4 e 1 
there no difference between ſelling a property in the work, = 
and only one af the copies? To ſay ſelling the book conveys $ 85 
all the right, | begs the queſtion ; for if the law Protects the 
book, the ſelling does not convey away the right; it does 
not alter the nature of the thing, any more than the ſale 
conveys it away, where the ſtatute protects the book; 
therefore the ſeller's conſent is not to be carried beyond 
his manifeſt- sn ent 5 But will not ſuch a conſtruction ex- 
tend the partial claim of the owner beyond . intent and 
true meaning, which is e to be implied upon this 
compact, than in the caſeof borrowing or hiringe. This was is 
compared at large with the vſe of throwing land into the na, 1 
highway; che intent therein precedes and aceompanies the 1 
right; as it was given, ſo i it may be uſed; but the iment s %% 
Circumſcribbog that right; if they. the road : with) cattle, &/ ©, 4 
an action lies, for then they P exceeded the purpoſe ot od 8 
ce gift: And can it be conceived, that in purchaſing: a 
hterary compoſition, the purchaſer ever thought he bought "7 | 
the right to be the printer and ſeller of that ſpecifie work # 
The improvement of knowledge or the amuſement which , = 
he can (derive from the performance, is all his own but ; 9 
the right to the work, the copy · righi remains in him whoſe = 
induſtry compoled it; the buyer might as truly claim the al 
merit of the compoſition / by his purchaſe, in my, opinion, .. | 
as the right of multiplying copies reaping the proficagfhe aF. 
lan inveatien of this ſort of property/ is as much againiſcnſey/ 4 — 
as Ape natural en 2 moral reclitude : it is againſt * 94h 2 
F E2 ee the. 0 
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the conviction of every man's breaſt * who eps it; as 
he knows it not to be his own; he knows it to be — * 
and does not do it fon the ſake of the public Þ; but 
The metaphyſical reaſon during the refined metaphyſical 
ſpeculation, is all on that ſide of che queſtion';' for arguing 
by analogy only things ſimilar to nature, that it is not dan- 
gerous, and the like arguments, of all the nioſt fallibley 


IR Sy rhe law of nature, of truth, and the light of reaſon, the 


common ſenſe of mankind, is on the other ſide of the 


queſtion: ——— lf the above principles of reaſon are 


juſt, why ſhould the common law be deemed ſo narrow, 
ſo illiberal, as not to recognize and receive under its pro-. 
tection / a property fo circumſtanced / As the preſent, com- 
mon law, now ſo called, is founded upon the law of na- 
ture and reaſon its grounds, maxims and principles are 
derived from many different fountains, ſays chat learned 
Judge Dodridge in his Engliſh lawyer, 1 natural mo- 5 
ral Alacg of the civil common la, mhedegal uſe, cuſtom | 
2 and convertation — collected out of che ge- 


3 neral deſeription-ef nature, and condition of human 


„ kind.“ Thus Judge Dodridge page 155 to 161; and the 
er doctrine is agssed throughout in the common law, 
pages WU u and. 1, Judge Dodridge ſtates the ſeveral ma- 


_ xims and grounds the particular heads from whence they 


are derived and he places under the head of moral Aalacy, 


[That what is now called the Common-law of 


_ England, was made up of a variety of laws ſenacted by che 


ſeveral kings reigning over diſtinct parts of this kingdom, 
which ſeveral laws affected only ſome parts of che king- 
Am till my were extended over che whole nation * * 


— l is as E Kue, a or — ly to grant a A monopo- 
5 of books, as to grant a monopoly of air or water, of corn or proviſions; 
and to convict a perſon who has acted agreeable to this atone, muſt agg | 
law and the feelings of every man's breaſt. [V3 FEM 

'+ New publications are generall fold fo high, that” giving cheap and aſefid : 


| 3 as ſoon as the monopoly is expired, ſurely muſt be a publick benefit. 


fred 
hu; 


2 


fred. i appears from Fojſtcſeue's/ preface, and nom is Y 
deemed the common” law of England becauſe it was chen, 5 3 


—— Zut it was originally from Edward the Confeſſor, 
for 3 could be from that time; men in his time ſpoke 
ſenſe *, and before they ſpoke (here is an:unlucky blank) 
eee the common law is common right, and 
common juſtice L make theſe obſervations on its general 
name to free it from any idea of magical enchantment, or 
to free it from a ſuppoſition of its being infringed in iis et- 


feacyſ i in : all:theſe principles and grounds, . Which it is Ham 


laid down to be derived: the common law therefore, be- 


ing ſo found, and named, is univerſally comprehenſive, ſays A 


Brackton, its principles, are in reſpect to mankind, which 
are borrowed from civil law. That in reſpect of the 


ſxveral ſpecies of property, though the rules touching them/ 


muſt ever have been the ſame, yet the objects of it were 
not all at once known to common- lav or the world 
would have known that of gun powder, and a thou- 


ſand others, that can be mentioned; many of them have 


been diſputed as not being objects of property at common- 


law, which however might-have-the face-of being eſtabliſj- 
ed as ſuch. In che year book of Henry VIII. chere was a 


diſpute upon the footing of property, whether an action 
would lay for taking away a blood hound; the argument 


uſed agaluſt it / was ſomewhat like thoſe uſed upon this 


occaſion; and I will put it: it was argued, it was not for 
profit; but pleaſure;; that when the dog was out of poſſeſſi- 


om, he ceaſed to have any property in him: and he was Dot 


would not lay upon him, Put he was not, 


AT 
68 „ 


All theſe arguments were made uſe of on the ſpecies of 
property at that time of day g {ſpots what principles did the 
court determine upon it? it was determined upon theſe 

ankle as Brock ſays.— n aby ng or damage 


'* Had this judge IP tu hiraſelf to common ak, he, in this 22 would 
not have gone back near a thouſand years before the invention of the ärt of 
Printing, to eſtabliſh # common-law right to printed books; he, has-not been 


able to ſpecify, one of thoſe old uy 8. which he toys were enacted, where literary ; ; 
property is protected, 
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is done to any man, che law gives him'a -remedy'#; be it 
only a thing for pleaſure, the law gives him a remedy, It 
is not lawful to take any thing againſt my will;. therefore 


fays he, my | Popping-jay, when I go 
Gre cheers and refreſhes my ſpirits; no man ſhall take 


him away againſt my will. Brooke in his abridgment of 
this caſe, ſays this, which is very material; the reaſan why 


_ this-property was not liable to the other remedies, or chafges, A 


or modes of conveyance, is, becauſe it was a property not 
curly known but yet treſpaſs will lay upon it j you ſhall 
not take it againſt my will. I think from this caſe/ it is 
clear, that though the above was a ſpecies of property not 
carly known, at leaſt/ not early eſtabliſned by common 
law, yet he common-law-did not invalidate the poſſeſ- 
non 1 of it: it being matter of pleaſure or pro · 
ft, made nd' ſort of difference; that it was not neceſſary, 
chat every ſpecies of property ſhould be liable to the ſame 
circumſtances or remedies ; that evezy perſon would-naotact 


agulnſt che rules of morality and of juſtice in diſturbing an- 
_ other's pleaſure and property in his poſſeſſion, and againſt 


the peace of mankind; One would have thought this caſe 
would have reſted; but in Croke and Owen/ another action 
was brought about a grey - hound; it was ſaid the plaintiff was 
-out of poſſeſſion of his dog, and being he had loſt 


His intereſt in him, and had no remedy at a 


abtion 


us held maintainable on the like arguments uſed in che 


year book g flow the common-law being founded upon ſuch 


principles laid down, and which are avowed by Dodridge 


- and others, and there is a remedy for any wrong and grie- 


4 vance the ſubject may ſuffer by abe invaſion of his right; 
gr this ſort of action varics according to the variety of 
the caſe; that the invaſion of the plaintiff's proper- 

/ in che preſent caſe / is the proper ſubject of ſuch 
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an action, and it may be maintained at common law 
without any ſtatute of the realm, or particular eircum· 


Hances 3 Hat it may undergo a trial by a jury, ſo as to 


8 And in this caſe the parliament have by ſtatute given a ſufficient remedy. 
| ws anſwer 
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anſwer every reaſon of juſtice, c ſeems to me whkoue 
any doubt. I cannot conceive any property whatſdever / 
more emphatically a man's own, any more incapable of 
being miſtaken, than his literary works. And if an author 
has really and openly abandoned it} that is a fact that is to 
be found; and the plaintiff in ſuch proceſs may be available 
io his actionę if it be given to the public, abandoned, or pu- 

bliſhed without a name, or if allowed to be pirated without 
objection; all this is evidence to a jury of ſuch a gift to the | 
public; it is not, all above the comprehenſion" of à common ac 
juryman; and Hot fo ideal, but that proper proof may be + 
made of the original, or proper ownerſhip ; ſhe editioofn 

long deſerted, no proper owner; all theſe things may be 9 

brought into proof f all the, difficulty lay upon the 2 , 
plaintiff; he is to make out his right, and the injury donne 
to his property: In the preſent caſe / there is no chaſm or 
interval of time, when the right of this work can be ſaid 
to be renounced, except the bare publication of it? and if 
| that is to prevail againſt an author, why ſhould not prero- 
| gative property, as it is called, which is founded upon the 
fame argument as an author's right to theis-works .I own 47 , 
I know no difference in that reſpe&ſ between the rights of 
the crown and the properties of the ſubject » That there is 
no hardſhip put upon the defendant /i in the preſent caſe; he 
knows the work is not his; that he had no right * to pub- 1 
Uſch it; he does it with his eyes open, and it is ſaid; as ame: 
whether it was a property renounced or not, it was -nethis 
buſineſs to enquire, Upon the whole, I think an author's 
right | to his works, the copy-right, is fully eſtabliſliedy be- 

cauſe it is admitted, a copy in his own hands, and he has 
the original right to publiſh it Further, this idea of an an- 
thor's property, thas the copy of a book, has not been fa- 
miliarly uſed; but technically,as an N s right of print · 
ing and publiſhing” bis worky and theſe expreffions, ins 5 
N of Manes, are not to be conſidered as creators of Aube. | 


be monopoly being out, be bed «tight by aft of parliament to/publih 151 7 
Thamſon' $ Scaſons in common with all the printers in the kingdom. IM 


ſuch 1 


A. —— from the citations, uſed e at the bar, which, as I told you be- . 


4. ** by action j o in Modern 207, where Pemberton ſpeaks of a 
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conſiderable addition of his on In the caſe of BPedloe, in 
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ſuch a right; but as f 1 of a known diebe appears 


fore / I ſhould allude to, which are all well known to you, 
the hiſtory of che acts of ſtate , proclamations, the decrees 
of the Star Chamber, particularly in 1586, and 1637, down 
to the year 1640; alſo the clavfty in ordinances; ſtatutes | 
licenſing acts, and ſtatutes antecedent to the ſlatute of Queen | 
Ann, and the expreſſions uſed in that ſtatute, which ſpeaks 
with preciſion! of this ſort of property, as à known things 
which ſuppoſes the actual confent of authors or a ens 

neceſſary to he, printing this; work „; this openly and ( 
ſtrongly ſupported by concurring ſenate of judges in caſes 
of common law at different periods of time, and in Skin- 5 
ner, that the | ſtatute: of Charles II. did not give the right 


grant to print, how far it ſhould ſtand good againſt thoſe 
vho claim a property paramount the kings grant; the court 
in ſpeaking of predictions in alwanacks with the prognoſti | 
caſions, ſay, they alter the caſe no more, than if a man 
ſhould claim another man 's property / by putting ſome in- 


an action for printing the Pilgrim's Progreſs, it is aſſerted 
in the declaration, chat the plaintiff was the true proprietors 
It appears, that the crown's ſole right of publieation - was 
founded on property in the 3d Modern, that the property 
reſts in the king, where no individual perſon can claim any. 
right in it. This argument ſhows, he thought he could veſt 
the caſe in the right of the king property only for here 
the argument is far · fetched, and applied; for if there j is no 
private property, it would be common, and not che king's, 
like the ee the Air, Water, and the like. The 3 
of che univerſuy ot Cambridge / is a ſolid; well conſidered 
determination / upon the ground of the original right of 
een ee to the king. 80 e n is no preciſe 
rr i 40 241149 

, The caſt | is ls aer if the work | is WR «5 within the 14 or 28 
years limited for the Tape and not A Yee m ney anne ced. 
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lief / of ſuch a property at 120 / deſerves the greateſt atten⸗ ö 


tion and weight: where every priticiple of reaſon and juſtice 


concur in deciding in favour of property, Befides this, be | 
uniform conduct of the court of Chancery fince'the ſtatute, - 


in interfering by way of injunction, without regard to 


work being entered according to the ſtatute, af the ſuiq / be-_ 


ing brought within three months, ſhews that the property iii 


the work muſt have exiſted antecedent to the ſtatute + ; for | 
the ſtarute could not give a right antecedent cberetds Ihe de · 4 
claration that the author muſt have the ſole right of print - 
ing the book, but it muſt be on the terms of the conditions | 
in the licenſing! act; the conſequence of an action, and in- 

junction, are worſe than the penalties; and one reaſdn given” a 


for the licenſing is, that the perſon my{ not plead i ignorance; 


and ordinances. 1 


As wo the ſecond: queflion; Sheer e copyiright is 4 N 
ven away by the author's publication, I have ipoke upon 


this head almoſt neceſſarily and collectively with the firſts 
1 ſhall only add, I am of opinion, that the author's publi- 
cation does not give away the right of the copy, but it re- 


mains ſtilliin the author s; that no mofe paſſes 10 : 
the free · will and conſent of the author, ther 


the public . 
the unlimited uſe of every advantage the purchaſer can reap 


from the doctrine and ſentiments the work contains: he 
may improve upon it, he may imitate, tranſlate, and ex- 

poſe the ſentiments, but he acquires no right to print the 
the work, is as far beyond as | 


work: the right to publi 
| the limits of the other; Mey appear to me very different 
in nature, and it conſiſts in this, that the property of the 


maker of a mechanical engine is conſined to that thing 


which — p ab : 
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he has made; that the machine made in imitation of it, 
is a different work in ſubſtance; materials, and effects, 


* This acknowledgement of there being bo den deciſidn og the common- 
hw right, is a full anſwer to all this reaſoning by inference. 
| + See Judge Yates's opinion ee e vis the bar 
dier ef the court of Chancery, injanGions; | 
F EY in 
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8 end = Menzer of the original machine ann 
_ | _ claim. any property *, whenever it is not his; whereas the 
| reprigting of = book,, contains tbe. ſame in ſubſtance; tbe. 
i of Teen thereßort is ihe ſubſtaner; the. paper and ink/ 
ee. see gell, che infiruments or. nehiclej of value. proves itz / 
though the defendent, may ſay the materials are mine, 
e upon he's paper or parchment ſoever is is epteſs 
ed. „ bis mixing dhe Materials wich the author's: 
e gat make leſs diſtipguiſhable than it was 
before ; for the identity of the copy will appear to he hig 
J | the izergry compgſion, priated ypan anather man's;pa- 
oo Wn till the Game; and.jhis.js ſo evident, in myapprebenr 
| 98, that che ſtrapget words I can uſe, cannot ſuſſicientiy 
explain my ideas f that the author has not gen it away. 
don abandoned it by the. publication.———The next queſtion 
n iy whether the ſtatute of Queen Anne bas taken it awar. 
or reſtrained i it, fo that the author's property expires wich (y 
that Jigitation,. Whoeves contends, that 1bis kind of pro- 
Rerty. is not Fngown by common law, muſt contend that 
the ſtatute veſied t it wich a new kind of property hich 
, extends © the author, according io che limitations and re- 
I ſtricdions in the aft; and it. muſt be contended alſo, that the- 
legiſlature had in view, or intended to aboliſh for a time, 
Ill the terms in the act are complied with, that. right of 
1 univerſal communion, which the publication of a work indiſ· 
11 5 criminately gives to all mankind; or that incaſe theſe terms 
Wi. el dhe ast were not complied with, it might be printed with- 
490 out. offence. The idea of this right, does not appear by any 
„ A, the words, which has lately been done without-the 
& author conſent, that treat it as the abuſe of à right, 
not as an aſſertion of any common-law. right, which 
che ſtatute iatends only to put a temporary reſtraint ùp- 
ns for, the act Rates it io be done to the detrinferit 
1 of the families. This is very different from the argu- 


3 TTT and will, if und lam, make a. 

28 tents obtained by the. inyentors of uſeful-artz, of no avail. - 

438 +. The ſtatute is-expreſs and clear; — aligus an rod it 
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much made uſe of at che bar for. 6 N 
vn no jury, no depron of righrz Ie parriedias wars? 
are very remarkable, becauſe it redites che very words ati 3 
| riettly made vſc of in  ordinancey;) ſtatutes; and decreeb rev E 7 
ferred to, as a known. right of d property which is trunſt | 1 
ferable o I am not fatisſied wich ſaying; ſuch a righ ny ,ꝑʒ 3 
:mplicd only, but they ere ſo exprefiedy the loghflature can 4 1 
0 not, miſunderſtundzthe right of the/copy/ Ir We techälebt 0 T | 
recognition of a — rat of che” Ne IN 
The tate was brought in at the fair of ; authors, pribtef /; 
and bookſcliers; but principally, by due ty latter v; hut not I 
Fow' any doubt of their property in copy<righg WRT ape 3 
Prars from page 240/ in che 16th volame of theJouradty I 
df the Houſe of Commons; but 28 the proof was dilficule 3 
ic aſcertain the damages they really ſufferedſdy-hoinfurl. I 
oni multiplication of copies of thoſe books they 2 


and publiſhed; and this appears from the caſe they produ- 
_ ce to the members at that ũme : this! was not done uþonthe 
idea at that time of the right of univerfal communion g alt . 
che fatifaQtion they. could obtain them; was by:penattits ;- all 
the reſtrigion here is the enteriu it in tite Raclorites ebm 
pany regiſter · book ; thit il to- the penalties! dmr are | / 
granted; if that is negledted, the ſtatute des not H 
the caſe of authors who do not comply; hut thls d- ſlili o- 
pen t. and the caſe alſo of choſe whO domor fue® within 4 
{4M dee montlis; for if the ſtatute gives, -name, hn. 
was before Sirew by the common law. the party ma ware 
the ſtatute; and go to common da: The queſtien only de- 
ends upoh this point] whether it was a right newly che? 
0 bet not: If ſo, cit with rebeive ita ede duration; and. 


7 


i. 5 9h PE £71 
c Q 
auther appeared among the petitioners: and till about 2 years ago, the book- = 
ſellery were well ſatisfied with the temporary A by: the 
coiltitenaties of L.d. M. they want to extend it for ever. | ; - 
# Many faſtancer might be given, where authors "who helieved, bn this dow "If 
tele,” ant" omitted to enter thelx'books in terms of the ſtatute, loſt, their right 4 
by fo doing; for example, the edition of Sermons to young, Women was 
— I ent of the author, N | + 
hd heres probe" 5 8 = 
F 2 remedy 2 
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a. remedy. from the ſtatute, 8 
purſued g but if there was an antecedent law. right. the com · 
mon- law remedy, would remain, and the ſtatute remedy 

wvould only be obtained by obſerving the preſcription 
of the ſtatute. The preamble of that vas the fulleſt aſ- 
ſertion of copy · rigbi that could bet when: this introduc- 


tion was abridged; ; they: ſay the cf; was guargedly inſert· 


ad dhe. Uoiverütie had conifiderable copy-vights!-aiy:Lord 


Clarendog'y hiſtory was; very lately purchaſed by the Uni - 
verſity of Oxford; I believe the third volume was not pub · 
liſhed till the proviſo/ however is general. If there 
was not a common - law previous tothe ſtatute, I 
would aſk why is this clauſe received : it ſeoms to 
me to be; incapable. of receiving any —— 
ſurely: it was not the right of publiſhing, till it became uni- 
verſal when it firſt came out, for that is the ſame, ub if 
copy was left open by common law to every piratital pur · 
poſe... It; is ſaid, that the right that was given by letters pa · 
tent, were only affected, for the act does not mention one 


Auge that could prejudice or conſirm it. Thee act ſeems to 


* 


ba the effect of extraordinary caution, that the right at 
common law ſſould not be affected, but that che right and 
* . Kemedy: yould ſtill remain unaffected by this-ſtatute 5 there 
| fore I canſider the proviſo entirely in that light, that no in- 
ferences are to be drawn from it of à different nature + 
e, The repested practice of / Court of Chancery, in entertain- 
ing a juriſdiction by wies. injunction, and as appvars 
the many caſes cited, che evidence the conſtant ſenſe 
the great lawyers of that court, that the ſtatute did not Rand 
in the way of a general remedy upon an original right; to 
N Nen 3 caſe is rer mts — _— after the * 


& 3%) 


_ TA pl ly At VF Gu ul, PTY (but withoue c- 
ting) that 4 richt exiſted at common law previous to paſſing che ſtatute; could 
not the legiſlature annihilate, or abriäge that right, and grant an equivalent 
which is dons by this ſtatute : the Reritable JuriſdiQtions in Scotland, were in 
the ſame manner aboliſhed by the ſtatute anno 1746 : Lord Mansfield himſelf, - 
will by and by, be admitted as evidence for proving what is ſaid in this note 
3 for the ſtatute ſuperſedes: any commonelaw \right, e 2 2. 
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. have che effect and operation of poſitive decifions. Now the 


1 3 1 

. granted by che ſtatute of 3 
the authority of my Lord Talbot; Hard wiel und Sir 

Jekyl, or any other great lawyers 'firting? in the 

| — een and deciding upon the legal right for 
the ſake-of- a\more effe@ual relief than could | 
chere, i as great an authority, as if hey ſat determining up- 
on ũ legal right, in:this, or any other court in Weſtminſter · 
Hall : they have been always ſd necounted. In the laſt eauſe 
but one, ;# Was decided in the Houſe of Lords j e had 
che opinion of the judges; moſt of all 8 — 
thoſe determined in the Court of Charicery; ſhe! caſe ul · 
luded to, in the nature of an injunction to ſtay waſte, is ne- 
ver brought to a hearing, where the court is not of 


judgment with the plaintiff 5: the ſame ground withiwhich . 


it is continued, muſt be ſufficient for à perpetuab injunction. 
Where the defendant cannot vary the caſe, he fubmits, ani 
_— caſe on; unleſs theplaimiffchinks fir to go on for ſome 
fu As for an account; as it is ſaid, if dhe d. 
B isficd with ee e continuing the 11. 
junction, he may appeal to the Houſe of Lordsp ſo they 


caſes I ſhall take notice af are, the ; vbſervations that have +a 
been taken-netice-of at the bar here upon the caſe of Eyre 
and Walker, where Sir Joſeph Jekyl granted an 1 
for reſtraining the defendant from printing the Whole Du- 
ty of Man; it was ſaid at the bar, this nn 
Whole Dusy-of- Man} it muſt be ſince the making of the 
4: have compared the title page of the two boch dhe 
new and old Whole Duty of Man; the copy of the we 
ꝗth of June 1735/ ſhews it to be the old one, and Dr. Hum: 
mond's letter to the bookſcllers/ſhews'it to'bei 1849, Tue 
anſwer that was given in the caſc of Mott #nd'Faulkner by 
Lord Talbot in 1735 for printing Pope and Swift's Miſcel- 


lanies, was, that this book was printed in 125; but the ar. 


gument before the Court of Chancery by the ebunſel was 
upon the fondation, that many parts of thoſe Miſcellanies 
were printed ſo Tong before, as 1901-7 and 8. It was 'menti- 
N by brother Willes, thatthe ſentiments of the Church ot 
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Tbs printed. anno 4788,-and ſeveral others of a 
old a date, take it entirely out of that act; but Lord Talbot 
eontinsed dhe injunction to the whole. In the taſe of Ton- 
fort and athers againſt W alkes; that was to reſtrain the de- 
fendant from printing. Milton's: Paradiſe Loſt; the injunc - 
tion was granted by Lord Hardwick upon Lord Mang- 
fields motion / on reading ihe affignment, X was made to 
_ Samnel'Symons and ſeuerab other aflignments were upon ite 

"Ji Tonſor Againſt Walken, 14th: Apeil>1962; this bill was 
filed; in November 156 /, ſuggeſting the defender had ad: 
vertiſtd to print Milton's ' Works, and theſe laſt notes were 
within, che time of the act; but upon a very ſolemn her- 
ing, Burde Chancellor granted an injundtion, and it way 
ed in che injupRion to reſtrain che defendant ' from! 
printing the life of Milton,. or his Paradiſe, Loſt; or Dr: 
Newton's notes! Now theſe caſto prove; that the Court” of 
© Ehnticevy granted injunctionb to protect the right/ upon the 
ſappaſitivn of its being a legal one; and no injunftion was 
erurrefuſed in Chancery upon this ground, till an objection 
was ruiſed in chi court | between; Tonſun and Colins; the 
renſam of which / has been abvays declared in this court, to 
bo not fromany doubt, hut merely on a ſuppoſition of col: 
 lifgn; which was the reaſon why the caſe was never ate 
oel man determined. Upon the whole; therefors; L con 


er 5 


aon moral, or natural juſtice, or 

A. wilence df common-and long reteiced opiriions 9 0 
7 9 propenty/-appearing in ancient proceedingſ or in law caſts, 
| vpon the! clear ſenſe of the legiflature, and: opinions of the 
grene( lawyers- of their time in che Court of Chancery 

ſinse that ſtatute; the right-of au author to the copy of 

his works appears to me to be ell fo and that thie 
plain, under this ſpeelal judgment. appears to beHicred 

in his property: and I heartily wiſh; that the learned and 
induſtrious may be from henceforth allowed, not only io 
reap the fame, but the profit of their productions to the 
8 2 N of — "op fa- 
milie, =o 174 Rods 
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I SHALL ever be A difident of any judgment 
1 of mine; when I ſhall. have the misfortune. to dient 
from eicher of my, hrochers 1 and after the very; learned | 
zad ingenious argument. which each of them have delivers , . 
ad. I cannot but -· Ne with particular ſenſibility/ che unequal 
uke which I have now before me. l regret tuo, that in ſo 
liberal a queſtion, ſo important to the literary wotld;-and; a 
queſtion of ſo much expectation, there ſhould-be.ang-difas 
greewens upon this bench: but if I ſhould happen to ftand/ 
quite alone in the opinion I have formed, my ſentimema 
vill no way allect the authority of the deciſion. Whatever 
my opinion however may be, fitting in my judicial capacity, 
I think myſelf bound in this, e Wa r to 
declare it frankly and firmly. HUM al... e 
The general queſtion fue {the«ditermioation of: e 
Ss, Whether, after à voluntary and generous -publicatioa'of 
an author's workf by himfelf or by his authority, the aus! 
thoc has a ſole and perpetual property in th{ work; 0 | F 
to give him a right{to. confine every ſubſequent publica: 
to imfelf/ and his aſſigns. for ever. Before IL en“ʃ int ol 
the. particular diſcuſſion. of this queſtion, I vil y denn 
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one general poſition, which I apprehend/ cannot be on ei | 0 | 
ther ſide diſpuied That in all private compoſitions, + me — 
compoũtions of private authors, as contradiſtingniſbed fam ; + 
public prerogative: copies, ihe right of publication, muſt for: 1 
ever depend on the claimants: property in the number to. 2 | 
de publiſhed, Whilſt the ſubject of publication continues 4 
bis own excluſive property, he he will ſo long have tlic ſole 1 
and perpetual right to publiſh it; but whenever that pro». 1 
1 
right of publication will be equally common. Ia delivering be 


my ſemtiments/wpon this great queſtion, 1 will "puefue"the — » 
5 n which it was argued at the bar, bath in tis 
85 and 
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perty ccaſcs, or by any att or event becomes common, the | YN 
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RY in che former na between Tonſon and Colins,; fot. 
I defire once for all to be „ee as delivering my o 
pinion upon the arguments NN and upon my 

own conſideration * of the babe not by way. of 
reply to ny that has «ha from e of (uy: on. 

; — it was irgwed on theſe 0 policy Fas. 
on the general” principles 'of property; and Secondly, %% ' 
the peralines” or at e ſuppoled ſage; or law Of Baby 


\ kingdom.” * Aosta einn woke TLIC WONG, 4. do 
Fu chen, ie ae et claim of Ae 


a perpetual copy · right ini their works / is maintainable upon 


the general principles of property: and this I apprehend,, 


vas neceſſary ground for the plaintiff to mantain ;; for 


however peculiar, the laws of this; and every other “it 
may be with reſpect to territorial property; Li take up, 


an me to ſay, That the law of England with reſpect to al 
perſonal propertꝝ / has its grand foundation in matter of 
law, In ſupport therefore of chis firſt propoſition, ſeveral 


plauſible arguments were itigeniouſly urged by the plaintiffs 


counſel. In the firſt place, they obſerved, property was de- 


fined to be f . — and that an author bas certainly 
; that right over his own production; but this is a definition N 


that merely relates to the perſonal dominion of ff proprie- 
tor, and not to the object : it reſpects an acknowledged ſub 


ject of property which is now the queſtion in diſpute; nay, 
it even ſuppoſes an acknowledged proprietor, and merely 
deſcribes the extent of his dominion. 4 He who has the pro? 


perty is theproprietorg' but no man can have that right hen 
yond the juſt bounds of his property. And the point con. 
en the nnen. that alicerary e e Wo) A) 


© We arv.infor el by a friend ofthis ea judge tutor many, yoni 
prior to his delivering this opinion, his leiſure hours were generally Employed" 
good ones Or Ce wr moat Kt ering Hons! 

+ Here a Latin definition is ommitted, by the ſhort-band' writer, who took. 
down this and the former, opinions, and ſeveral others occur in ande , 
Ame ee eee en nigen y 2 
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lication becomes no longer an excluſive private right. TOOLS 


In anſwer. to this, it was contended on the other fide, - 


that an object of property is value; and literary compoſiti 
ons have their value, which are meaſured by the extent of 
their ſale. I might here obſerve, that it will be difficult to 


— 


£ annex 2 ſpecific value to incorporeal ſentiments, when de- 


tached from the manuſcript, and publiſhed at large ; from 


that time the value, with reſpect to the author, depends up- 


on his right to the ſole and perpetual publication of them z 
and the great p oint in queſtion is, whether he is intitled 


to that right or not: But laying this obſervation aſide, mere 


value, all may ſee, will not deſcribe the property in this: 
The air, the light, the ſun, are of value ineſtimable; but 


who can claim a property in them. It was therefore / in the 


third place / alledged, that a literary compoſition i is certainly 
in the ſole dominion of the author, till he thinks proper to ; 


publiſh it; for no man can lawfully take it from him, or 


compel him to publiſh it againſt his will, This is moſt cer- 


tainly true; but this holds good no longer, than whilſt it is 


in manuſcript e Here, the defender has not meddled with 
the author's ee ee the work was publiſhed forty. 
years ago ; the defendant has printed a ſet of his own, and 
therefore he has not meddled with any property of the au- 
thor; unleſs the very ſtile and ſentiments in the work. 
were his: It was neceſſary therefore for the plaintiff's coun-; * 


ſel to advance the propoſition, and which was the only one 
that affected the cauſe, namely, that the author has a Pans. 


petual property in the ſtile and ãdeas of bis work, and there-; 
fore that he or his afligns will be for ever intitled to the. 


ſole right of it. To this it was anſwered, that invention 


and labour are the marks of property ; and that as literary. Be 


compoſitions were the objects of the author's ſole pains and 


labour, therefore they have the ſole right to them. If this. 
argument is confined to the manuſcript, it is true; it is the 
object only of his own labour, and is capable of a ſole right; 
of poſicſion- All ideas of | property have hy extents, and, 
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they have their proper bounds: invention eg 0 


they ever ſo gear, cannot change the nature of things, or 
eſtabliſh a right, where po private right can pofſibly exiſt. 
The inventor of the air- pump had certainly a property in 


che machine which he formed, but did he thereby gam a 


property in the air, or did he gain the ſole property upon 


the abſtract principles upon which he conſtructed his ma- 


chine ; and theſe may be called the inventor's ideas; and ts 
much his ſole property as the ideas of an author. To ex- 
tend this argument beyond the manuſcript to the very ideas 
memſelves / ſeems to be very difficult : indeed the invention 
and labour, which are ranked among the modes of deferib - 

ing ſpecific property in che ſubject itſelf, are that Kind of 
invention and labour which are known by the name of or. 


cupancy; in that ſenſe, invention is defining or diſtovering 


of a vacant property; and labour is the taking poſſtBon of 
that property, and beſtowing cultivation upon it: but how 


is poſſeſſion to be taken, or any act of occupancy to be aſ. 


ſerted on mere intellectual ideas ? all writers agree, that 


no act of occupancy can be aſſerted on a bare idea of the 
mind; ſome act of appropriation muſt be exerted, to take 
the thing out of a ſtate of common, and denore the acceſ- 
fion of a proprietor ; for-otherwiſe; how ſhould other per- 


' ſons be apprized they. are not to uſe it; but theſe are act 


that muſt be- exerciſed upon ſomething : the occupaney of a 
thought, would be a new kind of occupancy indeed: by 
what outward mark muſt the property ——-— appropri- 
ation; and if theſe are void of that which the act of octu- 
pancy requires, it is a proof to me they cannot be the obje& 
of property. Here another doubt ariſes, which I cannot, 
F acknowledge, anſwerg at what time, and by what arts 
does the author's property attach? The ſtature of 'Queen 
Anne very properly oboiated this, by fixing the commence- 
ment of that property from the time of entering it in Stati - 
oner's-hall ; and in the caſe of a mechanical i invention, the 
like ſtate commences from the date of the patent; but if 
authors derive their right from common law, (a law which 
exiſted from time immemorial; and therefore long before 
# 44 8 | the 
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che e ene and can have no a. oh, ,. 
che Srgioners Company), che author's right will be the ſame 
whether! he enters it in chat book or not: Mhen therefore 
does this idea of che author's property attach? In other 
caſes, where the heir has a right to any ſpecies of property 
it COMMENCES from his taking paſſeſſion, and an author i is 
fully poſſeſſed of his ideas when they ariſe in his mind; and 


therefore from the time theſe ideas occurred 10 him, o 


from the time he writes them down, they are his property: 
then, if another man has the fame ideas as an author, hs 
mſt not preſume. to publiſh them; he may be told theſe is 


deas were pre · occupied, and becſme private property. It 


be deemed; the commeneement of private property 4 even 


after-publicationf many thouſands may never ſet.their eyes | 
upon a book; and would not [theſe have a right to chuſe 
he ſame ſubject, and have the ſame ideas upon it? The im - 


probability of their not hitting theſe ideas is not 10 che 

point; if they ſhould occur to the authorj, he has a right to 
publiſn them of this I think there can hardly he a doubt ⸗ 
Vet property (ſays Puffendorff) is à right by which the 
very ſubſtance of a thing belongs to one perſon; ſo that 


it cannot in the whole, nor after the ne n | 


become another's; and in the Digeſts . but 


ſentimenis are free and open to all, and many people 


may have the ſame ideas upon the ſame ſubject; in that cafe 
erer one of theſe perſons is equally poſſeſſed, and equally 
maſter of all theſe ideas. Is it poflible then, that any one 


| individual can have a ſole and excluſive property in cheſeg 


But chere is one ground more, upon which the plaintiff's 


counſel contended this claim, and which / at firſt ſight ap- 


pears the moſt ſpecious of alf. and that is, they endeavours 
ed to inforce this copy- right of authors/ as a moral right, 
and to ſupport it by arguments. For this purpoſe 7 
At, e * obſerved, that the en of the mind 

7 * ; 0 2 | | 5 are 


> NOK nit be obſerved that Dr. Blackſtone was counſel for 55 pla 1 


tus cauſe: Ile, in his excellent Commentary on the laws of Engl. 1, eſte- 
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would be ſtrange indeed if che very act of publication can 
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| Are us well Initicded to the benefis.'of the acquiſitionf-as 
'thoſe of the body; that literary compoſitions being the 
produce of the author's own labour and abilities, he bas 
'an' equitable right to the profits they produce, and he ig 
fairly intitled to theſe profits for ever; that if others u- 
futp or ineroach upon theſe rights, they are evidently guil- 
ty of injuſtice 1 in pirating the'profits of another's labour,and 
reaping where they themſelves have not ſown, This argument 
Indeed has a captivating ſound; it ſtrikes the paſſions with a 

- winning addreſs; but this will be found as fallacious as the 
reſt, and equally begs the very queſtion i in diſpute; for the 
injuſtice it ſuggeſts depends intirely upon the extent and du- 


ration of the author's property, as it is the violation of that 
property that muſt alone conſtitute the injury: If therefore 
A property 4 be determined, no injury is done him; 


and the queſtion therefore is, whether all the property of 


© the author did not ceaſe, and the work become open by 
his own act of publication ? In that caſe/ the defendant 


cannot be charged with any injuſtice; but has merely exer- 
tiſed' a legal right: and, however we may lean: to literary 
merit, the property of authors muſt he ſubject to the ſame ' 
rule of law which the property af other men is governed 


by: it is therefore as capable of being laid open, as any o- 
ther invention of any man's; and if by publication it be- 


comes common, as I ſhall obſerve bye and bye, can the au- 


thor complain? can he complain of the loſs of the bird he 
has turned out? But the author inſiſts, that it conſcienti - 


ouſly belongs to himſelf and his aſſigns for ever, ag being 
the fruits of his own labour? That every man is intitled to 
the fruits of his e own labour, ae admit ; but Ran 


| FAG O WO nay, bis allowing his own work to be orinted, in Ire- 


land, without attempting a proſecution there for his common-law right, ſhows 


that he is convinced in his owr mind it has no exiſtence. —The work is print- 
ed in England ſolely for the Doctor's own benefit; copies coming from Ireland 


have been ſeized in the port of London by his order, as being a violation of the 
Nature; ſo that it is evident he has neither abandoned the copy, nor deſpiſes the 
. profits; yet he dares not attempt a ſuit in Dublin, MS ihe Wen of 8 
" Apap does not extend to that kingdom, 

only 
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| Ely de katie to chis according to the fixed — 
df things, and ſubject to the general rights of mankind : 
he muſt not expect that theſe. fruits ſhall be eternal; that 
-evety vegetation and increaſe ſhall be confined to himſelf 3 
alone and never revert to the common maſs: in that caſe = 
the injuzy would lye on the fide of the monopoliſt, who 222 4 
{would thus exclude all the reſt of mankind from enjoying l 
their natural ſocial rights; The labour of an author has | 
certainly a right to its reward: but it does not from hence ö 
Follow, that his reward is to be infinite, and never to have 
an end: The legiſlature have fixed the extent of his pro- 
perty, and have expreſsly declared he ſhall have it no lon- . 
ger: Have the legiſlature been guilty of injuſtice ? Little 
cauſe has an author to complain of injuſtice, after he, has 
enjoyed a monopoly of twenty-eight years. If a ſtranger: 
\ has taken his manuſcript from him, or has ſurreptitiouſly . 
obtained a copy of his work and printed it before him, he 
might complain of injuſtice : And here lies the fallacy of 
dis ſpecious argument; it was put, as if the author was to-̃ 
| rally robbed of the profit of his labour; as if all his emolu- 
ments were foreſtalled, without ſuffering him to reap any 
. emolument whatever Jn that caſe it would be the higheſt 
- Injuſtice ; but when no ſuch intruſion has been made upon 7 
his property; when he and his aſſigns have enjoyed tze 
whole produce of his labour for forty years. together „ i 
what ground can remain for accuſing the defendant of * | 
motality;* or * an author or his aſſigns to ſay he is robbed —» 
of his labour.“ If an author is permitted to enjoy his pro- 
91 erer according to the nature of it, he can have no injuſ- 
tice done him; and if his ſituation is ſuch that he can only 


[| 


The author of the Seaſons reaped about a thouſand guineas profit while the 
| | : work was his own property; he ſold it in 1729 to Millar for L. 160.—Millar 
had made, it is ſuppoſed at leaſt L. 1 600 of it, beſides aboye L. go for which 
| . the copyright was ſold after his death in May 1569: Surely there is no reaſon 
oth to complain here : beſides the copy is at no time wreſted from the author or 

purchaſer, only others have à liberty to print the fame work as well as they, | 
After the twenty-eight years are elapſee. | 3 


diſpoſe 


for the property in his invention, as an author can. in 


7 
' 


1 3 


diſpole of it ar otbep people can of their good i Or f 
only diſpoſe of it for che firſt publication, can the aut 


murmur becauſe he cannot diſpoſe of i it only as other people 


dan of their property? Shall an author's claim continug 
without bounds or limitatioa, and for ever reſtrain all the 


reſt of mankind from their natural rights by an endleſt 


monopoly? Yet ſuch is the claim that is now made, a claim 


do an excluſive right of publication for ever; for nothing 


leſs is demanded as a reward and fruit of their labour, ihan 
an abſolute perpetuity. Examples might be mentioned: of 
as great an exertion of natural faculties, and of as merito- 


. rious labour in the mechanical inventions, as in the caſe of 
authors: We have a recent inflance in Mr. Hattiſon's 


time, pirce, which is ſaid to have coſt him twenty years ap- 
plication; and might not he inſiſt upon the ſame arguments 


1. the public ſhould rival him in his invention as ſoon as it 
eomes out, might not he likewiſe exclaim, as well as an au- 


chor; that they have robbed him of his produgion, and: 


have ne- reaped where they have not ſawn f And 
we all know, whenever a machine is made public, be it 
ever ſo uſeful or ingenious, the inventor has no exclulive 
right to it but by Patent, which can only give him a tem: 
porary priviledge 4 therefore this charge of injuſtice. des 
pends upon the extent of the author's property Cer. if ng 
righ die ende. no injury is dong} - 123 16h@2 
Let us now conſider: the: few general rules concerning. 
pradatty' and ſee whether this claim will-coincide with any, 
of them. The claim is to the ſtyle and idea of the author's, 


 eompoltion; and it is a known and eſtabliſhed maxim, 


which I apprehend holds as true now as it did two thou-. 


ſand years ago, thar nothing can be an object of property 
- which has not a corporeal ſubſtance. There may be many 


different rights, and particular diſtinct intereſts in the ſame. 


| ſubject, and the ſeveral perſons intitled to theſe rights / way 


be ſaid to have an intereſt in them; but the objects of them 
all, oe principal e to which chey relate, or in which | 


they 
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from the neceſſary nature of all property; for property has 
Wine certain diſtin and ſeparate poſſeſſion; the ſubject of 


Ktherefore muſt be ſomething viſible» I am ſpeaking now | 


of the object to which all rights are confined'; there muſt 
de ſomething viſible to which all bounds are con that 
muſt have ſome marks to diftinguifh its propertieſ and that 


dn che reaſon why theſe great marks are laid down by all 


writers 3 it muſt be ſomething that is vifibly and diſtinctiy 


enjoyed, that which is capable of all the rights and accidents 


meident to property: but the property here claimed is all 
ideal; a ſer of ideas which has no bounds or marks what: 


ever; nothing that is capable e of a viſible poſſeſſion, nothing : 


that can ſuſtain any one of the qualities or incidents of pro- 
perty; their whole exiſtence is in the mind alone; incap- 
able of any other modes of acquiſition or enjoyment, than 


by mental pofſefion or apprehenfion; ſafe and invulnerable 4 
from their own immateriality, no treſpaſs can reach them, _ 


no Hortune affect them, no fraud or violence dimiviſh | 


or damage them: yet theſe are the phantoms which 
the author would graſp and confine to himſelf; and theſe 
are what the defendant is charged with having: robbed the 
plaintiff of,—In anſwer to theſe objections, it was alledged 
for the plaintiff, that there are many other inſtances of in- 
corporeal rights, ſuch as all the various Einds of preſerip- 
tive Fights and partial claims: But the fallacy Iyes in the e- 
quivocal uſe of the word Fre which ſometimes de- 


notes the rights of a perſon; as when we ſay ſuch a one has 
this'eftate or that piece of goods 1. ſeems they object, the. 
rights of things, the ſtate itſelf to which they admit, are 8 


corporeal; and 1 readily admit that all rights whatever to.a 
perſonal eſtate are incorporeal (ſpeaking of the rights, of 


cuſtom) ; but the queſtion is now, whether any thing can 


be the object of proprietory righty, which Avas not the ob- 
ject of corporeal ſubſtance g and, for my own part, I know, © 


not of any one — of any one right, which has not 
reſpect 


— fra muſt be corporeal 2 and this 1 apprebend is 16. 
rary, ill-founded poſition, but a poſition which ariſes | 
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reſpert to corporeal ſubſtance : every deſcriptive inheritance; 


every title whatever, has reſpect to the lands in which they 
are exerciſed | No right can exiſt without a ſubſtance to re- 
train it, and to which it is confined; it would otherwiſe 


be a right without any exiſtence. To get over this, it was 


ſaid, the profits of the publication till they are received are 


- uncertain and caſual, and cannot in themſelves be an ob- 


- 


ject of property; they are alſo incidental, ariſing entirely 
from the matter which is publiſhed : The compoſition 
| therefore is the principal object of property, upon which 

all the profits depend, and which alone can intitle the au- 
thor to theſe; profits; for theſe, like the profits of an eſtate, 
depend upon the property in the principal perſon to which 


they ariſe ; and if the author will pretend to a perpetual 


right in hols. he muſt prove he has a perpetual right to the 


ideas which produced them; then the queſtion returns a- 
gain; and that is, Whether / after publication þhis | work 


continues ſolely the author's for ever ? And here another 
maxim occurs, which was mentioned before/ that nothing 
can be an object of property, which is not capable of a ſole 
j A 2 ,excluſive enjoyment : For property, as Puffendorff ob- 


ſerves, implies 4 right of excluding others from it ; for 
without that powerſ the right will be inſignificant ; it will be 
in vain to contend that & is your own which you cannot 


prevent others from ſharing in. It is not neceflary, I own, | 
that the proprietor ſhould always have the total actual poſ- 
ſeſſion in himſelf : a potential poſſeſſion, a power of con- 
fining it to his own enjoyment, and excluding all others 
from partaking with him, is an object of property? but how. 
can an author, after publiſhing his work, confine it to him- 
ſelf ſ If he had kept the manuſcript from publication, he 


might have excluded all the world from participating with 
bim, or knowing the ſentiments it contained :: but by pu- 
bliſhing the work the whole is laid open; every ſentiment 


in it is made publick for ever: The author can never recall 


them to himſelf, can never more confine them to himſolf, 


and 


* 


— 


Ls 4 


; nnd keep thei ſubject to his own en 3 
from the Inſtitute is very applicable to this caſe Maes Ks A 
From the time of the publication, the ideas become incap- 
ahle of being any longer a ſubject of property; all man - 
king are equally intitled to read them, and every reader be⸗ | 
comes as fully poſſeſſed of all the ideas as the author him 
ſelf ever was From theſe obſervations this corollaryſ in my 
apinion (for I ſpeak only my ſentiments) naturally follows, 
that the act of publication, when voluntarily done by the au- 
thop himſelf, is virtually and neceſſarily a gift to the public g 
For when an author throws his work into ſo public a ſtate, 
that ĩt muſt immediately and unavoidably become common, 
icüs ahe ſame as expreſsly giving it to the public e knows, 
before he publiſhes, that this will be the neceſſary conſe · | | 
' quence of publication; therefore he muſt be deemed to in 
tend its for whoever does an act of any kind deſignedly and | 
knowingly, muſt of courſe intend every neceflary conſe* 
quence of that act . To this I-might add, that in every lan» * 
guage / the words, which expreſs the publication of a book, 
expxeſs it as giving it to the public. But in the argument it. 
vas contended, that the author gives nothing to the pu? 
blic but the mere peruſal of itz but ſtill preſerves the 
perpetual right to the work. It was alſo urged, that an 
$ author publiſhing and ſelling a book, is only giving the 
buyer ſo many keys to the gate, or tickets to the opera; 
that theſe were only given io the parties themſelves, but 
would not intitle them to forge other keys or tickets. To 
this the 5 anſwer is evident) I thinkz if the author had not 
publiſhed his work at all, but only lent- it to a particular 
perſon, he might have injoined him that, he ſhould os — 
peruſe it; becauſe / in that caſe / the author's copy is his * 
own, and the party to whom it is lent contracts to obſerve. {| - 
the conditions of the loan ; but when the author makes a - = 
general publication of his work, he throws it open to all 
e ng is then "wy en from the caſe * giv- \ 
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| | log keys and tickets to particular perſons} the very con · 
3 dition of giving theſe is the excluſion of all other perſons ; 
and theſe keys give the party, to whom they are given, no 
property to the land they paſs through, or to the opera+ 
houſe; they are given them for a particular time, to gives 
them a tranſient admiſſion „ It is like an authox, lending his ,$ 
_ manuſeript to particular friends, and who till retains the 
right ober it to recal it, when he pleaſes; but when an author 
prints and publiſſies his work, he lays it intirely open tothe 
public, as much as when an owner of a piece of land lays ir 
open into the highway. Neither the book nor the ſenti- 
ments it contains, can be recalled to the author:; every pur 
chaſer of a book is the owner of it, and, as ſuch, he has a 
right to make what uſe of it he pleaſes. —Property, accor· 
p. ding to the definition given of it by thg counſel, is us in re; 
and the author by impowering the bookſeller to ſell, im · 


9 


| powers him to convey the general property; and the pur - 
* _ Chaſer of the book makes no ſtipulation, about the manner 
of uſing it. The publiſher himſelf, who claims this property, 
ſold theſe books without making any contract whatever; 
what call has he to retrench his own contract, or impoſe ſuch 
a prohibition? nothing leſs than legiſlative power can reftrain 
the uſe of any thing. If the legiſlature meant to reſtrain the 
Ahe of an eſtate to a particular uſe, though mentioned in 
the contract, it would be totally void; and if the buyer of 
a book may not make what uſe of it he pleaſes, what line 
can be drawn that will not tend to ſuperſede all his domini- 
on over it? if he may not make a copy of it in print he 
may not lend itz if he is not to print it, becauſe it will in- 
trench upon the author's profits & an objection may be 
made to his lending the book to his friends; for he may 
prevent thoſe friends from buying the book, and ſo the pro- 
Fits will not accrue to the author f With regard to theſe 
books, he. very matter and contents of the book are irre- 
* vocably given to the public; they become common; all the 
. ſentiments contained therein univerſally common $ and 
FF when the ſentiments are made common by the author's own 
= - act, every uſe of theſe ſentiments muſt be equally common. 
» 5 . To 
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To talk of reſtraining! this gift by any mentil reſervation of tho 
author or any bargain he may make with his bookſeller, 
ſeems to me totally ideal. It is by legal actions other men muſt 
judge, and direct their conduct: and if ſuch actions muſt im; 
port the work being made common, much more if it be 4 
neceſſary conſequence of the, act the work is thrown open 
no private tranſaction or claim of the author, can ever con- 
troul the neceſſary conſequences individuals have no power, 
whatever they may wiſh or may intend, to alter the fixed 

' conſtitution of thingss t the author will voluntarily-let the 
bird fly, his property is gone; and it will be in vain for him 
to ſay he meant to retain what is abſolutely flown. - There 
is another maxim too concerning property; that nothing 
can be an object of property, that is not capable of propri+ 
etory marks. The end for which the firſt inſtitution of pro · 
perty was eſtabliſhed, was not only for the ſake of cul- 
tivation, but principally to preſerve the peace of mankind, 
which could not exiſt in a promiſcuous ſcramble; deres 
£4 moral obligation aroſe upon all, that none ſhould intrude 
upon the poſſeſſion of another : but this obligation would 
not take place where the property was promiſcuous, and e- 
very body knew was open to another ; mankind muſt have 
the pains of preſerving4heis dury from the poſlibility of ab- 
ſtaining from every violation of itz the breach muſt be wil. 
ful to make it criminal: it is neceſſary therefore, that every 
perſon ſhould have ſome marks in his property to denote 
his propriety therein; for hard would be the law to ad- 
judge a man guilty A e rice, whe de Had ue poſſibility 
of knowing he was doing the leaſt wrong to any individual: 
no where are the marks, or what marks has a proprietor 
on a ſet of intellectual ideas? they have no ear - marks upon 


them, nor token of a particular proprietor ad if the au - 


thor's name be. inſerted in the title, that is no reafon ; for 
many of our beſt and ableſt authors have publiſhed their 
works for more generous views,” for fame, and the beneſit 
of mankind; and many others have had ſuch views/ only 
for a time, wid afterwards left the work open to all mfr 
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of the common law of England, 


1 Gs. 1 | 


omitted in the title page, he might equally inſiſt on the 


claim; for it the property be abſolutely: bis, he has no oc- 
caſion to bind himſelf by ſuch ties: and how are they 0 
know when: any ſuch property is abandoned? in all; aban- 


donments two circumitances are neceſſary, an actual re · 
Unquiſning a poſſeſſion, and an intention to relinquiſh it, 
— but mere mental ideas admit of no actual or viſible 


poſſeſſion, conſequently of no ſigus or tokens of aban» 


dong. The legiſlature had plaiply this objection in view, 
when they penned the ſtatute: af Queen Anne, to give au- 
thor's a temporary property; from the preamble it is thus 
ſaid. ** Whereas, many perſons may through ignorance of- 
* fend agalnſt this act, unleſs ſome. proviſion is made, 
te hereby the property may be aſcertained: It is there · 
« fote enacted, ſthat the title of the book may be entred in 
i the regiſter - book of the Stationers Company, nd from 
that bookfake perſon may fee whether the author intended 
to make à property of his work; and the duration for it is 
to commence from that ng, <0 
right at common-law, they need not enter their books; 
they may wave that? by what marks then muſt this idea of 
property be diſtinguiſhed ? and how will the. difficulty en- 
creaſe; if the property extends not only for, 14, or 28 years, 
but for ever | On this ſtatute therefore it appears to me, 
that this claim of a perpetual manopoly. is by no means 
warranted by the general principles..of property from 
thence I ſhould have { thought, that it could not be a part 
[Bart will now - conſider. 
the ſecond general ground on which this. perpetual copy- 
right was argued at the bar, namely, the ſuppoſed uſage 
and law of this kingdom. Under this head it was contend- 


ed, that the right of an author to the ſole publication and 
perpetual monopoly of his work, though it were not main» 


tainable on general principles, is yet a kind of cuſtowary 
8 It is a right, that has always been allowed and 


jupported in this kingdom. If it was ſo, it is ſtrange, hat 


if he authors have a 
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in all dur laws; where every kind of property is abſolttely 
diſeuſſed, a claim: ſo extenſive as this / is not abſolutely e- 
Gabliſhed :; and yet it was admitted by the plaintiff's counſel, 
that they, could not produce any one determination in a 
court of law that had eſtabliſhed any ſuch kind of property. 
They attempted/ however / to ſut up ſome extraordinary ſub- 
ſtitutes to ſupply this deficiency : The firſt of all was the 


finding this ſpecial. verdict; that before the reign of Queen 


Anne it was uſual to purchaſe theſe copies, and make them 


the ſubject of family ſetilements. A deſeription thus painted 
with, ſtriking ideas of purchaſe and family poſſeſſions, may 


at firſt ſight dazzle; our eyes, and catch our paſſions in its 
favour ;. but when looked fairly at, I-truſt' we ſhall find it 


merely deluſions There are but two caſes in which it can 5 
be applyed to the preſent queſtion, either, firſt, eſtabliſhing 


a cuſtomary property in fact: or, ſecondly, that there was a 


general idea of ſuch a right antecedent to the ſtatute of 


Queen Anne. With reſpect to the firſt, it is impoſſible to al · 


low any cuſtomary claim; and is no uſage of which the law 
can take notice, being merely an allegation of particular con- 


tracts which ſome individuals had made before the reign of 


Queen Anne: Put. to conſtitute, a legal cn it __ hate 


theſe two ideas: 19 


That cuſtom wok r * Aiſtinct ade, and not 


1 mere private actions of individuals. 
And, in the next place, the cuſtom muſt have eee 

to have exiſted immemorially; ; for cuſtoms operate, if they 

have any operation, as poſitive laws: the mere fact of u- 


ſage would be no right at all in itſelh but when, cuſtom has 


prevailed from time immemorial, it has the evidence and 
force of an immemorial law. —If cuſtom be general, it is 


the law of the realm; and if local only, it is lex loci, the law ; 
of the place. Now all laws are general, ſo far as the law 


extends; and all cuſtomf of England is of courſe immemo- 


rials no uſage therefore can be a part of that law, or carry 


with i it an uſage that is not immemorial. Here no ſuch. ye 


5 8e Is ſuggeſted i Is merely an allegation of particular com? | 


— | tracts 


Wade made with individuals AED reign of Queen 


that / prior to that reign/copies have been purchaſed 
for valuable conſiderations, and made the ſubjects of family 


ſettlements 3 but how long before, whether 100 years, 50, 


or 10, is not alledged,yery certainly they could not be im- 


memorial, for the art of printing was not known in this 
kingdom, till the reign of Edward the IV: Therefore theſe 
contracts could not be derived from the ancient immemo- 


rial law of the land; and conſequently they could not create 


any eee. of property which was known to that law. It is 

iadeed inpracticable to draw any inference from ſueh a pro- 
poſition; for the verdi& does not find theſe rights were e- 
ver inforced againſt ſtrangers 3 the parties would undoubt- 
edly acquieſec in the agreement, and the families on whom 
they were ſettled, would not reject a ſettlement however 
chimerical ; but unleſs it was ſhewn that the claims have 
deen iuforced againſt rangers, no private ee fa· 
mily ſettle ments can impoſe a law upon the'/publick, 

' Iris ſaid, thefe ferve to ſhe there was a general right 
before the ſtatute of Queen Anne :\4&the idea kad been e 
ver ſo general, what muſt we thence infer ?- If the laws of 
leaf muſt eſtabliſh a ſpeties of property, what a vaſt ex+ 
tent! Immenſe ideas of property were made in the South 
Sea ; in that year innumerable rights of this kind were 
bought and ſold; and that between parties, whoſe ideas were. 
as ſanguine as thoſe of authors j that the ideas they ſold were 
real property; though really the ſubjects that were fold were 
no. property. The -good-will of a thop, and of an ale- 
houſe, and the cuſtom of the road, as it is called among ear · 
Hets, are conſtantly bargained for and ſold as if they were 
property; what are theſe ? nothing more than the good-will 
of the cuſtomers, who may withdraw them the next day.— 
The purchaſer of this cuſtom or good - will gains no certain 
im it; he has no power to confine it to himſelf, 


or uſe any force to prevent other people from gaining the 


cuſtom: it is of ſervice, as it gives the purchaſer a priority | 


. fo it i- the caſe of a publication, it | gives 
the 


6 :1 - 


nn A priority, and gets a ſet of cuſtomers; but «>> 
none of theſe caſes can eſtabliſh an abſolute excluſive pro 9 
perty? whatever ideas individuals may form, or however 

they may traffick among themſelves in imaginary claims 1 
they cannot affect the real right of the publick, ho are 8 
no parties to ſuch contracts. It is a well known maxim in = 
our law, that no man can, by any device whatever, create q 
a new conſequence out of an eſtate, or innovate upon the I 
law of the land; he cannot annex to his eſtate any novel b 
conditions that are inconſiſtent with the nature of the e- 


the Stationers Company; the firſt Auguſt 1681; the laſt 
May 1694; the former recognizes it: It is material to attend »\ | 
to the words of the bye-lawy, or otherwiſe 1 ſhould not =. 
have taken up the time of the court to have ſtated it, | 
It afferts, that divers of the members of the company 
| had great part of their eſtates, in copies; and by the-uſage 
of the company, when any books were entered in their re- 
giſter to any of the members of that company, ſuch perfon 
was always reputed the proprietor of it. The next is the ſame, 
only with this additional entry, Chat after theſe recitals, 
the two bye-laws/ for the better obſervation of the ſaid an- = 
cient uſagg ordain, that when any entry ſhewld be duly , 2 4 'Y 
made of any book or copy, to, or by, or for any member | 
of the company, in ſuch caſe, if any other member ſhould, 424 
without the licenſe of the member for whom the entry is 
made, print, import, or expoſe to ſale, they ſhall / for e- 
{vai copy / forfeit 1 s. The view of inſerting this bye-law | 
was to draw the preamble ſomething in favour. of _— 
rights; 4 
In the ſecond place/ to thew/that theſe rights were pre. 
tected by theſe Ye / 
With reſpect to the firſt, whatever theſe bye-laws had ſug- have? 
geſted in favour of this claim, it would be certainly no e- 
vidence at all. They are really confined to the members ot 


ſtates much leſs can the acts or intereſts of individuals as 3 | Af 
bridge the publick of their natural right, or eſtabliſy mo: 
nopolys. The next arguments were the two bye - las of 
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. that company, and could not be ꝑled agalnſt the pteſent 


dufendent, who is no member of their company, and not 
ſubject to their bye - laws ; and theſe are confined too to 


thſſe books that are entered in the regiſter- book of that 


company for ſome of this company; and this is & founded 
upon the ancient priviledge of that company «dſo peculiar a 
claim is ſo far from being a proof of a common-law right, 
that i it is an argument againſt it; for if ſucharight exiſted by, 
the common law of the land, it could not be ſpoken of as by 


* uſage of the company: But we are upon a queſtion of law, 


and that is only. to be determined on legal principles, and 
not upon allegations of ſets of men, It is a matter of que · 
ſtion, whether this or that article of property belongs to 
A. or B; but on a general queſtion, whether ſuch a thing 
is ſubject of property, or does freely belong to all, the 
law muſt determine: it would be ſtrange indeed, if this 
great point, that the courts of law have thought to be ſo. 
arduous to determine, were to be decided at laſt by the 


determinations and opinions of the Stationers Company. 
As to the ſecond. view in which this ſtands, that the au- 


thor of a book was properly indemnified, this bye-law 
ſeems as deficient in this view as they were formerly.——— 
Theſe bye-laws, in the | firſt place, have no relation to the 
claims of authorſhipg the copies they refer to are thfſe © 
copies only which particular members of the Stationers 
Company have the privitedge to print, either by patents to 
themſelves, or by licenſe from the Stationers Company: 

and, in the next place, they don't give protection; they 
don't pretend to.give protection to any, but thoſe of their 
own company: The offence of infringing thiſe rights, o 
and the penalties, are confined to their own members only; 
and that penalty is given to the company themſelves : the 
whole is nothing more then the corporate regulations of 
their own company: many members of that company were 
poſſeſſed of copies, and others had particular allotments 
from the company for the ſole printing of their own: 


books, and to preſerve proper order among themſelyes : the 


335 | books 
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books that each member was ſuffered to print, were entered 
N their regiſter, that every one's claim might be known a» 
. mong themſelves, and they might not intrude on each o- 
ther's right : hat Theſe entries and bye-laws extended no KEN 
further than to the members of the company; and by theſe 
bye#laws no author whatſoever had the leaſt pretenſion 
to copy-right: and even theſe members themſelves/ could _ 
have no right againſt ſtrangers, but only, themſelves, for NS f 
theſe bye · la ys provide no remedies againſt other perſons ; _— 
nor indeed had the company a right to impoſe their reſtric- 
tions any but their own body: where then is that copy» 0z— 
right they plead for? But other things were urged at the 
bar: the charters of the Stationers Company; two pro- 
clamations of Henry the VIII, and Queen Mary; -the two o 
decrees of the Star Chamber; two ordinances made in the © 
uſurpation ; and the licenſing act of Charles II.: theſe ex- 
traordinary acts of ſtate were quoted as giving protection 
to copyrights, and to account for the want of judicial de- 
termination. If theſe were material to the deciding this 
queſtion, they ſhould all, I apprehend, except the licenſing 
act of Charles the II. have been found by the jury; for all 
the reſt are particular inſtruments, and, if admiſſable at all, 
they were matter of evidence, and not of law: they could 
not come properly before us by way of argument from 
the bar, nor can we regularly take notice of them. But 1 
mention this merely for the ſake of precedent and regula- | | 
rityy F mean; at the ſame time to wave all objections GY * 88 4 
1d conſider the ſeveral inſtruments themſelves. | 4 

"Firſt, as to the charters of the Stationers Company, As L 
chief ſtreſs was laid upon a clauſe in the charter of the 36th 4 
of Charles the II. which mentions the proprietors of co- _ 
pies entering their books in the regiſter of the Stationers — * - 


It may be inferred at leaſt from what is here ſaid, that this trial was not 
eonducted in the moſt legal and regular manner: and although Sir Joſeph, be- 

ing one of the judges. of this court, did not chuſe to ſay more; yet any other 
perſon who is intereſted in che deriſion, may ber it from being uſed againſt VE 
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Company, and declares thar they, ſhould have the fame 
right, as had been uſual for a hundred years paſt. * The 
proprietors of books, to whom this refers, were 

members of the Stationers Company, who had the ſole 
printing of books by patent; and we ſee by their bye · laws 
they claim for themſclves/ and their members a peculiar 
priviledge in copies; and there is an ancient uſage of the 
company ; that uſage i is referred to, and confirmed as the 
uſage which exiſted for a hundred years paſt : it is not pre · 
tended that ſuch right exiſted immemorially ; and whatever 
theſe charters may have ſuggeſted, no charters from the 
crown, and- conſequently no expreftions in ſuch charters 


8 ,S arould affect the right, of the ſubje&_: and it would be 


. fron 


* 


5 


DA 


arrange indeed to infer | uſage from law. ef grants made to 
the Stationers Company. When the prerogative made ſuch 
extraordinary ſtrides by the ſtatute of Queen Mary, the 


| company were impowered to ſearch the houſes of all prin- 


ters and book(cllers, and to. ſeize all books that were con- 
trary to any ſtatuta then made, or ſhould be made: are we 
herefore to conclude, or could we draw any ꝗggiſigm ci- 

' they legal or hiſtorical, that ſuch ſearches, ſeizings, or im- 
impriſonmeats could be legal in themſelves 3 and as to che 
protection theſe charters gave to copyright, they do not 
pretend to extend to any claim of copy- right, but to ſuch 
people only as ſhould enter their books in theisregiſter, 

But if authors had any common-law, right, it would be 4 


„Au qually good, whether they entred them or not; for that 


cannot extend nor abridge that right. The pfticution that 
all books ſhould be entered in that regiſter, was merely po- 
Iitical; the defign was to ſuppreſs ſeditious heretical or im- 
moral books. 'The inſerting in this regiſter the claim of 
patentees or any others was an original inſtitution; of the 
Stationers Company, and extended no further than to their 
own members; with reſpect to all others, the priviledges 


extended not ta them, but merely to their own govern- 
ment) and it was by their own bye laws, which could not 


850 further than their own Company. The two pro- 
clamations, 
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clamations, one of Heory the VIII. 6 deſpotiek a pftabe 

as ever ſat upon { throne z) the other by his bigotted daugh · Hes 

ter Queen Mary; the former was a general proclamation V 

againſt the printing any book whatſoever without a licenſe; - 

and that of Queen Mary from prititing what chey called /Ae/ 

heretical books; what have theſe to do with che copy · right 

of authors? Theſe excluſions extend as much to the one 

as to the other; if the book was offenſive, it was indiffe- . 

rent to the court whoſe it was + As'to the patents ; — that cx. Arid 

granted the bock to particular perſons for a certain term 

of years; from hence it was ſaid, it was no innovation in ö 

authors to claim this exclafive right. The patents that were I 

aſſerted in this part of the argument, and which were taken 

from Ames's Typographia, were ſo groſs and abſurd; thar 

one would not have expected ſuch a quotation: Growte 7 

had a patent for all maps and charts Caxton, Talies 

and Lintot, for all things contained on one ſide of the 

ſheet, provided the other ſide was white paper: in all theſe ' 

patents there were penalties inflicted, -and they had power 

given them to ſeize all books and ſearch houſes ; ande Gy 

theſe patents / grant was given to the printers themſelves Ac 

without any regard to the authors, or new compoſitions: 

and the very name of theſe patents, being patents of prin- called 

ters, and the very limits fixed, = them to ) exclude all : 

ideas of, Literary Property. 74 AY 
Next, we are told of ſome protettingsi in the dear Cham- 8 * 

ber, the very court that would blaſt all precedents that | 

were brought from itt Hut I will do the gentlemen the juſ- 

tice to ſay, they did nt mean to aduce chem as authorities 

of that court, but apply them as hiſtorical anecdotes in 

their favour - It was ſaid, by one of theſe decrees in 1586; 

that no perſon (it was ordered) ſhould print any book, 1 

work, or copy, againſt the true intent or meaning iis ue, 

letters patent, or prohibition of any known law of Eng- 

land, or other ordinances laid down for the good govern- 

ment of the Stationers Company: and this decree was af , 

rerwards/ by- the NG: of James the I. ordered to be 

Put 
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* 
* 
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i 2 were of a civil kind; and in that light they confined all 
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put ANT OI" 1007, it was ordered by. decree; that 
no perſon ſhould print any book, which ine Stationers 
Company ſhould in their. books prohibit; 22d which that 
company ſhould, by letters patent, have a right of print 

ing Such were the edicts of that imperious court, and is 
it poſfible to apply this deſpotic decree to the legal right of 


authors in hi light? Tyrannical and illegal as the Star 


ll / rod fn Chamber was, the ſole juriſdiction they | pofiefiect- was in 


. criminal matters reſpecting books, and theſe only, as their 
decree mentions, in ſuch as were bad: Many of the dectees 


4J infringements of patents and grants of the crown aa von- 


a 


# tempts of royal authority; and in that idea they ſupport- 


ed any patent the crown thought proper to grant: for as 


4 4. Jt Lord Coke oblerves, ſuch was the boldneſs of, monopoly. 
1 | that often at the counſel table, e the Star Chamber and ex- 


chequer, informations were referred, pretending complaints 
in not extending their grants of monopolies; for prevent - 
ing which, my Lord Coke ſays aꝑ ordinance was made, which 


[> 8 determines, that all grants of monopolies ſhould be goyern- 
; N ed by common law. In that of James / a proviſo was made, 
chat it ſhould, not extend to. apy grants made concerning 


prigting : T herefore / as to theſe patents / the Star Cham- 
ber continued the fame uſurped power of enjoining obedi- 
ence, and puniſhing contempts of ſuch kinds of patents as 
the Stationers Company were the - ingroflers of: To them 
ſome aſſumed claims, and authorities were allowed to the 


printing particular books. They wgre of ſervice to the 


ſtate in ſuppreſſing any ſeditious books ; and aft that autho- 


rity in them, however unwarrantable in itſelf, was kept to 


tem, and the Star Chamber ſecured hat to theniÞy the 


ſtatute of Queen Mary, The Company of Stationers was 
made a kind of literary conſtables to ſeize all books that 


were printed contrary to thar ſtatute, &c. And, as Mr. 


Yorke obſervedſ in pleading the cauſe of Cambridge againſt 
Baſkett, when once the company were made abſolute, they 


; attempted to execute thoſe outrages that no body could 


ſubmit 


A 
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ſubmit to. The Star nnn. | 
the Stationers Company; no book was allowed to be.print- 
ed, till it was entered in their regiſter] and therefore they 
might ſtop whatever publication they pleaſed: the ſame 
court wers <qually zealous in ſupporting the intereſt, as 2. 
well as the powers of, that favourite company; and F | 
therefore they exerted the terrors of their authority to in- 2 
force the priviledges which had been granted to that com- 
pany, or any of its members, by patents or charters from | 
the erown; and this they did under. their criminal juriſ- 9 # 
. diction, by puniſhing for diſobedience to hei patents and * 
= grants, &c. They did not otherwiſe interfere where if 
there was no grant to give them a colour for it⸗ of prohi- Aw 
- bitions4-thus, this court with all their extravagance, ex- 29. 
tended only to crown patents, and to the ordinances of the 
„en Company: Can this be any proof at all of the 
inherent right of authors in copies? a right, which if it 
3 at all, is an original independent rights and are theſe 
fo concluſive, as to account for the want of any other de- 
termination in their favour, when the whole right was con- ; 
; fined to the Stationers Company, or to thoſe that have pa- Ly 
| xents from the crown? The next favourable topic was, the 2e> | 
| 


— made in the enſuing reign ; for in-tb&' particulars ef 
the counſel reciting them, they obſerved, they were found - 
ed on thoſe decrees : the law particularly relied on 
was taken from an ordinance in 1649, That no perſon 
ſhould print, or reprint any part of a book that was grant- 
cd to the Statiogers Company without their conſent; nor 
any book or part of a book which was entered in their 
books / for any member of the company, without the con- = 
ſent of the author or the heir thereof. Therefore the de- [1 


»= b wo 


ſign of this clauſe/ was ta ſtop the publication of thoſe 2 
papers which the. royaliſts publiſhed : the title of the a : 
was for ſtopping unlicenſed ſcandalous publications, &c. F, 


And therefore the act enagted, That no book ſhould be 
publiſhed, unleſs it was approved of by the licenſer : and by . 
the ſame e and in another in 1662, the r ES: 
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of gtationers were ordered to ſearch for all unallowed print? 


ing preſſes employed in printing unlicenſed books, &c 


and lixewiſe / to apprehend all authors, and ſo forth, T 1 


whole of the ordinances from the beginning to the end / 


were adapted to the ſame political views, except 20 that 
particular claufe which is intirely confined, like the Star - 


chamber decrees, to the privileges which have been grant · 
ed to the Stationers Company for the maintenance of their 
pbor, and che particular claim. of the members of that com- 


| parye The fame arguments therefore, of that company 


aiming to themſelves and members a particular privilege; 


| to theſe grants / I fay the courts were particularly favour- 


able. But there is not a clauſe that ſtates or protects the 


copy-right of authors ; for (except the bye-law of the Sta- 


tioners Company) they have no protection. Next to this, 
the ſtatute of Charles II. was mentioned; that it contain» 
ed ſuch a protection to authors that they need not ſeek any 
others; three clauſes of chat act were quoted: In the 3d 


ſection se is a proviſo to the univerſity to print any books 


— were granted to them: ʒth clauſe is, if entered in the 
egiſter of the Starioners Company, none to have M right 
8 printing : The 23d ſection contained a proviſo of printing. 


But how will theſe clauſes avail thoſe authors Who are not 


members of the Stationers Company, nor have any particu- 
lar grant of excluſive privileges or if the author had failed 
to have entered his book, what relief or unn could he 


have had” 
For my own part hore I cannot collect Mone any y'of 


-theſe ſeveral inſtruments} any authorities that favour the 
preſent plaintiff. The patents were enormous ſtretches of 


prerogative, to raiſe an enormous revenue, and to gratify 
particular favourites, without the leaſt regatd to authors 


and new compoſitions: And all the reſt of theſe authorities 


were founded on political 'views, to prevent, as they de- 
clare, heretical and ſeditious publications, &c. And if the 
order, that all works ſhould be entered in the regiſter of the 


Stationers Company, were to prevent improper publicati- 
ET | ons 


. a 


5 622 


* 


( 


| [fot 1 | 
ens, and had note view for eſtabliſhing the right of o- 
py to an author, the innocency. and delinqueney of che 
work, and not any way private property in the author, 
was the object of their enquiry; and if the licenſer did not 
approve of the copy, he could ſtop the author n 
from publiſhing his own compoſition #. n. 
The bye - laws of the Stationers Company e none 
but their own members: What ſecurity then have all theſe 4 
inſtruments for the copy · right of any author 
I I might alſo obſerve on all theſe inſtruments, that theſe 9 
exp prohibitions plainly imply, that the authors had no 
protection at common-law ; for then it would have given 


them a competent nnn nnd all theſe 3 n | 1 
re been needleſs. | 


I am now come to the laſt colvrt of the plaintiff s c. caun- 
ca for ſupporting th plaintz- that is, the Injunctions that 4 
have been granted by the Court of Chancery Great atten · 
tion and reſpect will undoubtedly be due to the decifion of 
a Chancellor. But had theſe injunctions, which were only 
temporary, been concluſive and perpetual; they would have 
no effect on a court of common law, ga a commonday 4 
queſtiong, by theſe determinations we are bound, and to 
them de muſt always adhere; for theſe are the proper | F 
conftitutional declarations of the law of the land; they. ars 221 9 
ſo conſtened by the Court of Chancery itſelf: For-when & 2 

doubt ariſes in a caſe i in equity, it is ſubmitted to . 
nation of common law. The very caſe now is ſent here for 
our determination, becauſe it is a queſtion of common law. it 
The courts of law never applied to that court for their des | I 
ciſion on a common-law queſtion; and when the count of 
equity appeals to us, as its being a common-law'iqueſtionz 
it would ſeem a little ſtrange if we ſhould: 80 back to Ou = 


® This is as ſtrong an argument 3 2 a right; of Hh Sree to . 
their works, as can well be conceived; the immemorial cuſtom, which the o- 
ther three judges build ſo much upon, it is plain did not exiſt at Mis period, bn 
which was not many years prior to the ſtatute of Queen Anne, authors, thou | * 
were in a much worſe ſituation than after that ſtatute. . 


. 
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: court'to inquire their opinion upon it; or in other worde, 


if we ſhould anſwer this queſtion they put to us, by mak ing 
che ſame inquiry there: Vet that would in effect be the caſe, 
Le we were to form our deciſion of this queſtion by urgu · 
ments Ldeciſions on the judgments that have been cited; 

it would be grounding our deciſion on no judgment at all? 
theſe decifions were but temporary, till the righy ſhould: 
de determined; and none of them contained any expreſs de- 
TY cifion whateverg was faid at the bar. Theſe injunctiuns 
vVoere acquieſced in by the defendant; but no acquieſeence 

of che party can alter the la. g oll 65 
9e Court of Chancery would have reafon;os contiudad 
from theſe arguments, as well as we; and they would hard- 
ly wiſh to draw deductions from their own deciſions, :::2{;] 
heir ſending the caſe to us / is a deciſive proof, chat, iha 
Court of Chancery which granted theſe injunctions conſider · 
AAAcchis matter as unſettled. And the caſe of Millar and 
Donaldſon, which was a caſe depending on common law, 
Lord Northingtonu would not determine upon it, but left it 

to be conſidered as a queſtion at common law *. It is plain 

chen, that after all theſe in junctions / the grand: queſtion 
irſelf is ſtill, even in that court, confidered as an undecided 
poitit ! but as the plaintiff relies ſo much on them, I 


. © think ir a due reſpect to chi gentlemſa to examine particu» 
larly the injunctions themſelves, and ſee whether they have 


', "1 Vi 2 of influence on the queſtion before us. It is muane : 


LcCceeſſary to comment particularly on every injunction : They: 

A Hefe2 may be reduced to, three claſſes: Firſt, Caſes on private, « 
Gti treſpaſs, furreptitiouſly oraaiterouſly publiſhing what the 
owner had never made * at all, nor conſented dre 


—— 5 © Dries 
The ſecond claſs i is, Caſes chants Koln on > the fta- 
ture of Queen Anne, and within the terms which chat Mars 


tute has granted. And 
— Thirdly, Cafes on patents from the Den for W ſole 


n this m (which reſpected Thomſons Seaſons), the rr was ws 


& 1 _ . : . rn printing 
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Ea ate elltedPreroghtite Ooples cite, 
dais; were the cafes of Webb — 
Ln Curl, Folles and Wander che Duke of 'Queenibeiry 
ind;Ghalones; they have betu all ſtatedt L ths 
them; but only obſerve, that in a theſe caſts, the pubis, 
tions were ſurreptitious 7, aguinſt the will of the oer, ber 
fore he had conſented to the publieation of them; _— 
ſuch they wil have no effe& on the preſent que ſtioiſ 

Mot certainly the ſole Nope cipp ial 

mine whether he will print it or n6ty 47 67 perſon takes tf 

io the prefs without his conſent, be'Is certainly a treſpaſſer; 
thobgh he came by it by legal means, av/ by loan; yet he 
trüuſteſſes the bounds of truſt, and therefore is'a treſpaſſet. 
Ideas are free, but while che aethor confines the to b 
they are birds in a cage, which none but be can 
hae right to let fly: For till he thinks proper 10 6 
mancipare them, they are under his on — 2 
certalu every man has à right to keep his on ſentiments ö 
if he pleaſes ; he has certainly a right to judge whether be 1 
wil make them publick, or commit them only to _ 
of hi friends r in har ate. the manuſcripe'is in every, | 
ſenſe his particular property? and no rn 
him, or make any uſe of it which he Ras not author | 
wirhout being guilty of a violation of his property? und * 
every author or proprietor of a maguſeript / has à right to 
determine whether he will publiſn it or not, he has a right 
to che Kit" publication; and whoever deprives him of that | 
priority, in guilty of a manifeſt wrong, and the court have 
@ right to ſtop it: But this does not #ppiy to the preſent. 
queſtion; „br nach- bud publifhed/it many years'ard're- 
ceived the profits of it. bet fly or eee betogagut - +. 
The ſecond elaſs of injunctions in he mines F range 

1 


chern, relate to-Injutiftions on the ſtatute of Oper Anne. 
The caſes of > and Curll, Eyre and Walker; Mott 
and Faulkner, Gill aad Willcox, and Tonfon and Walker, 
Theſe are all the injuhctions 1 think recited, which fall in 


wat diviGon in chick 1 Be achitioace esd. Hos eee 
"RR 


*$ The agu were publiſh fu the cone of the anchor 
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10 „en be cale.of Nellag's Fetizals 2nd the gle Dus 
9 e whaierer the 0a gf che oh⁰νt may be Lfhalh 
e een weed wich dhe ebſeryatinys/ that have been müde. 
by.mx.legrngd. brethren, wiihthis additional on; That lat 
the Minn ons be thay hey me, it was oni rl the hear 
in Abece, ua, ue Saab decide judgment i. There had aps 
ond * r aye ſeep copics of, all eſein 
9 — . plaintiff's, bin, as t, the 
= ary 35 A. gh righv Mag cotered in 
| f 6 bog hk 2 — Ne Se hiwſelf; ju 2885 he 
= has hill, e i. onthe eng Gate bas 
Theke miſtaken as. not, ig t & all the queſdan; n 
in f dee of Nelſen Feſtivais there ia the kr allegajan, 
that it was enteged in the. gtationers regiſter: but L dingt 
apprehend that gicher of them wopld very warcrially affech, 
the preſent queitien, for the 454ſens3 dg ſet ont within 
eggeperat.obfar rations} pages 1 ſhall not ſ anymore 
ehe, ut le om withalie ablerxations my bretbren 
dave mad on git Une e ee id 
„Rut with, neſpe&.40/-Milen's Parade Loft. I muſt men- 
bl den wha lihaxe Jeen. in age of Lord Hnr. 1s. 
1 * ag leaps from that, that the bngun gen was funded on nogice 
n- for his Lordfbip Hid. thatatfirk he na inclined te 
end ahe cauſa d cheqjudges to eule the puim of la: but as 
Dr, Newton notes vere mapifeſtig withis the 8h af Queen 
ne, begald grant an iaiunction as 10 theſe. without 
Lesens dr geb que f property at common;law, 
Bat franv chef iniun Ch dh plain fe counſal decuced this 
W. in heir ppplication'of tem 10. Ihe reſent cast 
4 thatal en te / were founded one 
4 ſuppoſed property in the reſpettive pla imtiſſ / en legal 
| e eee eee which they relatech and hat 
ſuch a ονπν muſk neceſſarily be a properay in common 
ux abe amis conſiſts. oply gf, 8 
and eig the pode, Of profermtign- o which: k wight 
he an{wgred,, that cheſg ipjuyQions being temporary. oply, = 
decided nothing 36 4ll; N L will z, ex were faunded 
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fr by this ac — baf bertaimy d Property“ J 
in weir repechtee copies d Vero EE AD rs nt 
ven; Lor UeAithire nr the Art ples; Befbrt ah pediprsds DD 
viffons, affirmatively and ah chacted, ale „ alt; 2 

itz the naue the author. 
or b hade & fole right of — cue ns 


for twenty-otic yeare and the works afrerwards' to he — Wha ; f 
ted chat they Soda Bae & Fight fot foürteen yas 5 N 
this clauſe therefore the partiẽulat terme, -A Ine 
ſtätute Bas Htmited the ſubſdeuent provifions whith hard v 
ürkted pewalties: Por he" iht 1 wholly venffned 8 ths! 
| kreftett, arid the authors and purchiditrs of — | 
woche Penültzes are given td any Coton Jufbrtfier- Tr: 
thelzuthor Htbefore ir & the Ae bs "EWA cl rar ig > 
aN oiller bott Hat) right, Wulle the ter eilte dad w, 
Ally intirte Hith to all the dcn ki fachedies fob thi 
chöyment of rIgte He indy eaflly; 1 Hothe tHME, NN W AL. 
bill zo ſtop che printing :. —bült here Fang: th — as ů Bh 
politiveneſs, he tulghit WAS 4 dcr Tor in ker 0 
fahrten cot the infor doo? din ee, 2" 4 Aale. 
Aud in the cafe of Eert tht" fonts, Sada T6, 
fame Chek Jilfite obſerves} where the ſtatüte gi rg 
rt Wall in confeqbenee Kaye ug WEIGH ht FW HS rte 
iz chor remedy ts Very MS hö ah wföf 
mers Molecution for | ah? Fend ke müfk pürfüe A W [0 
reid es 'thic ſatüte requires; fof in ſüuch 5 Sebulon He . 
charge is for an nete, 200 1 55 che offence t BY 
#iy'broug Ut within all the © proviſions wo 155 ; vüt bis 
ne bc eck ſatis faction to Miner as the 3 
there is not any Limitation 1 by the ſtatute. TR 155 my 
opitiion as a common lawyer, not preſumi g t6 fay whar 
the Court of Chancery would do on the fame queſtion, . 
The third fort are thoſe that have grants and patents 6 Pa. 
te crown 3" Of this. ſort"are the Stariovers Company and 
Wright, the Stat bers Company and Partridge : : Td theſe 
caſes injunctions were granted; but theſe, 1 I appretiedth © 
8 5 * * „ have | 


; 1 76. 3 | 
nn neuf Wann of authars f hey did. 
claim 2 right of printing theſe, copics, hut not as authors or- 
pilers, or Publiſhers, but merely as. printers of theſe, 
© bavks under, 4, patent from the eropne This clajm js.conal- 
ly diſfegent from that pt a grant from the crown; for here 
it i now argued, that authors haue 2 perpetual, risht 10 
e, cheir oun copies. In thjſ lat gaſe Partridge: was prohibited 
from griating an almanack of his own compiling. The. 
| 2 ge argument that was drawn from thednjunRjon is this,” fe 
4 That there arg certain books, ſuch. as the Bible, Common: 
# prayer, Adds of Parliament, and the 2; Which axe uſual. 
Iy Falled;Prerogative, Copies, ,bich the, crown has ie ſole 
right of pybliſhing + And if the king may have a legal p- 
denn ingheſe, chere in no, xeaſgn why, the public may nog 
a Qgim ht ſole; right of their own, ;compoſitions... That 
Were is ſuch a right is che cron is undoubtedly true, bur 
c is contined $o\compolitions of a particular natures and 
| d tome ſcems.to and u ap principles entircly different from 
e ce ot, an author s, is not from any pretence of da- 
1 winion over printing that this prerogative right is derived; 
bios che crown has certainly no right of controul Over 1he. 


** 


= mk; dur e is cortgioly 0 particular copies thar this right 
* | _ dogs extend ;, and a8 ng othen perſon 's permitted to '> publics 
= without authority from the crown, the king is ſaid tq 
_ hays a property in them: but this kind of property has 
| . | Lo ways gadditional diſtio&tion Ape prerogative Property. 
x and is e on a diſtinction that cannot exiſt in common 
The books are Bibles, Common- prayer, andcal | 
extracts. e them, ſuch as, Primexs, Plalters, Plalms, and 
Almanacks;, theſc have relation | to the national religionyThe 
her compoliians to which the king's right of publicaziog 
extends, are theſe ; the Statutes, Acts of Parliament, and 
4 | State! apers,.” 11 ſhal now ſtate this right, and that kind of 
} py right which. is claimed for authors in their compofirions, | 
1 4 2 he caſe of Lee. which is reported he, where it 5 chige 
| "of ed, that as the king is head of the church, he hag parti 
| far prevent in printing Primers, alen, Pſalms and Al 
7 al 
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betcauſe they are only the arguments of counſel, and mot 


ten 2 Bot | 
ante tan Conprnt Wo ns be, 
for importing and printing Pſalms. 15 

— hetnjanbingite aue e Enie oer id ql 

« reſpect to the well ant true printing of Pſalms, Pſalters;: 4 

6 Kt. as it is of 2 great concern to the publick, and great 

danger to have theſe books printed in a foreign nation, 

A. by any befides the patehsees and their affäg ye) A hene 

fore an injunction was granted jn the eaſe of the Stationers 

Company and Partridge, The dtationers Company.grounded: 


rr | 


Archbiſhop of Canterbury for printing of almanacks., In 
the caſe of the Stationers Company and Godfrey, the court if 
afligheditheſp reaſong that there was no th differcace be- 
teen che almanacks of Godfrey's; and chat in the Com- 1 
Ash prayer Book: They ſaid it was firſt fixt by the licenſe» Vi- 
cone it and therefore almanacks may be accounted; prero- 

gatlxe property : And in a ſubſequent part of their 
me court obſerve}, that though printing vis become a cbm- 
mon trade, vet things that were matters of ſtate and con- 
| the government were not left ta any man to print 
that pleaſed's There are other caſes, as in the caſe oh. — 
Company, Aha had à patent for printing the The 2 

defendant had ſome books printed at Amſterdam, — * 

ported them; they determined, that printing of the Jaws = 
e matter of ſtate ; but as for che printing the Whole 
Daty of Man, and ſuch like hooks; the Lord Chancellor 

left them to an ordinary courſe. It is aſſerted, that the de- 
fendant was not ſuffered: to print theſe books, becauſe it 
wes of dangerous conſequence to print thoſe books af falſe- 
ly dones à the caſe ff — Coke's Report y | 
1 win not quote the ſtate of the Stationers Company. 


of them very abſurd indeed. But in the caſe of Millar 
and Donaldſon „, which was before Lord Northingtos in 
#765. In the cafe that have been decided in favour ef 
This caſeis omitted to be taken down; it was for Thomlon's Seaſons, and! 
Miles page 20, W * 


be 


* 
* 


9 74 
. 


5 2 
/ 
—N 


12 
4 


. 


*s. ir 798 " 


ober „ 
obere the had à right to print alt matters d 
ken G hola uf his ĩt appears o ma, that the 


— — —— 


e to len they tend / are ull of national and publiek con- 


curn, teſpecting the eſtabllſbed religion or government of 
the-kinzdomp for there ; u inſtante of che crown mains: 
rhiniaywey: ſuek right in private compoſitiotis ? it js necef- 


fh uu all theſe claltns that uni fortnit ann order may be; 


dy odferved; and the ſubject informed with preciſſon how. 
te teguldte His: condüct, and how to be ybverned.: Thees 


[77 kit bas the-exerciſe of ecolefiaſtical juriſdiivnf, therefode. 


it o'Hhiriy to exerciſe hl power over cheſe publica 


mae that ub confuſton may be introduced by falſe publi-, 


cationg Land ad printing face the invention of that art, 


bas been the general mode of conveying theſe publications) 
| the king has always appoinred bis printer z this is a right 


wah ie inſeparably annemed to the King's of, it is ut. 


cafe atmiegce rote 40pies of! any private auhor. The king 


— 


dos not: deriee this known' right from any of the cir cum 
ſtantes cteuding the exfe of authors. It is mentioned in 
one of Ma rafſes, that ſome of che compoſitions were at his 


expenſe; but that was no private diſburſement of che king, 


but part of the expenſes of he goverument: and it can” 

hardly be comended, that cht vexpenſes bf a publick ſort/ 
are the private property of the kingdam, becauſe /purebaſed/ 
with publis money e And hom mall we determine d 102% of 
ther compoſitions; which are not the right of the hing; 


hoe cannor ſell wor-difpoſe of one of theſe compoſitions x 
tbe king's. printer is properly an office; it was: formerly 

_ granted by that name with a fee annexed to it, and the par- 
ty ſworn into the office; from theſe authorities / therefore” 


Ia, it ſcems, chat the King's property in theſe particular 
compoſitions fiaods on different ehre 5g ONE: 5 ered 


e e therefore will not apply. 48 


as the plantiff contends, that this Coppola” 


1 is what he | is bby law intitled to, let us A 
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ſpecies of, hn cher id. Menne be emed be 
ave ral eſtates if any claſt at all, theꝝ muſt 3 
of property which che law called a all chanel 
perly are goods, and debt eee 
dor as a debt the defendant, ogpublick, are net deu 
che plaintifſ. and it cannot be claimed as a. comtec ; the 
defendant never entered into ſtipulations abgut ite and-this 
cannot be claimed as any ſpecies of inheritance, nor yet 36 
a debtj or matter of contract; there is byt one claſs of pn 
perty under Which it can be ranked, and shat is good, 
but thoſe in poſſeſſion muſt of courſe: have ſome vidible-ſubs = 
ſtagte, for nothing elſe is capable of an actual paſſeſſien. 
The authors manuſcript will very properly fall undes this. 
claſs of property, becauſe this is 3 hut merg i- e 
lectnal ideas are totally incorporeal, and hene fone incapable 
of any diſtinct ſeparable poſſeſſion aN wheſa are any mate 5 
ters of property, they muſt be ſubject ta the ſame ſeveral. - 
— — the ſame: chaplges,” ſcinureß, and for-? 
res; the ſame circumſtances,to which all other chats 
pre ry arcs the ſentiments themſelves, apact from he g 
per on which they, are contained, gan they be taken in 
execution for a debt? or if the author comming: arcaſen; 
or felony, or is muga can the ideas he torfcucd i a 
| ſentiments be ſeized? or by any kind of a& he veſted in | 
. crawn? and yet if they cannot be ſeized, the, ſale.cight o 2 
publiſhing them cannot be confined to gatfanuber 3: for the | 
ideas of forfeiture muſt ever attend the ideas, of rapane 
ho ſtrange muſt this property be, which, gapagt be ſci 8 
nor ia ſuſceptible of any exer nal injury.;nar af any-ſacciice 
or polible-xemedy ? But it was ſaid, chat this.js 4 kid 
| ſpecial right to a particular intereſt; to a: particular! privie :. 
ledge. Now by the law; of England, chene id no:-ſpeciat 
right, there is no particular priviledge / non intereſt hat- 
ſaever of perpetual duration, but thaſe that hayeireſpedt 
to ſome kind of inheritance a perſonal property. is ,˖ỹ!ỹ — © 
and abſolgte, ſuſceptible of no collateral right ar partial. +. 
 incereſtf, excepting for a time, as in a caſa ef loan ar ae | 
He a fond here another reaſon accurs, why the right bor 


claimed, 


/ 


ho 
8 


* . A! 508 * 


t 


claied/can have no exiſtegee in ihe comtnon bor lg 
land,” and chat is, that the whole of this right im its ut - 
2 extent ig a mere action, and right of bringing an at - 
tion agaimſt thoſe that print the author's work without his 
cConſtat ; this action is merely vindictive and there 
* 0 maxim in our law more plain than this; that things 
mn achon art not affignable property: ; the law is too renaci- 
ous of private peace / to ſuffer litigations to de negociable; 
and yer the preſent action is founded on ſuch a right, 4* 
right the author has aſſigned to the p proprietor.” The legi- 
flature may make 'a new right: The ſtatute of Queert 
Anne has veſted a new right in authors for a limited timer 
Aud chile that right exiſts, they will be eſtabliſded in the 
poſſeſſion of their property; but we are now conſidering 
a queſtion at common-law; and at common · law / even debts 
are not affiguf v0 the afſigncef/ to bring an action in his 
own name:; the preſent action is a debt only, and no debt 
is aſſignable id law, or equity: To me therefore it ſeems, 
this claim” will not fall within any one Kon clait of laws 
ir cannot be therefore a law-right,” r n Un v 
The whole claim that an author can really make, 1 
the publick benevolenceſ by way of encouragement, but 
not as an abſolute coercive right it is ſimilar to that of an 
inventor of a new manufacture or machine; it is a right 
. of the erdwn to grant him a proviſo for a" limited time: 
but let us conſider a little / the eaſe of mechanical inven- 
tions, and they ſtand on the ſame footing in point of pro- 
perty, whether the caſe be a mechanical invention or a lite» 
rary one, whether it be an epic poem or an orreryt the in 
ventor, as well as the author, has a right to determine whes 
ther the world ſhall ſee it or not: and if he chuſes to 
make a property of itſby ſelling rhe invention to an inſtru- 
8 ment · maker, the invention itſelf will procure him the bet 
- nefit of it: But when the invention is once made known 
J to the world, it is then publick every purchaſer of an in- 
ſtrument / has à right to make what uſe of it he pleaſes: 
fot in this wy if the inventor has n Feen, 
= ee 1 $11.3: [24 48 
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ſog whatever may copy the invention, and ſell whatever 


copy he pleaſes : yet every argument that can be urged for 


the invention of an author „ay be urged for the inventor 
of,a,machine; he may uſe the ſame arguments of having 


a right to his own productions. Mr Harriſon, who 1 men- 
tioned, before, diſpoſed of as nuch time, labour and ſtudy, 
as Mr., Thomſon might do in writing his Seaſons ; for ig 
planging that machine / all the faculties of the mind muſt 
be fully exerted$ and as far as value is a mark of property, | 


Mr. Harriſon! s time piece / may be as valuable in itſelf, as 
Thomſon's Seaſons ; ſo it will equally apply, the inventor of 
this, or any other, may as plauſibly inſiſt, that / in publiſh- 


ing, their new inventions / they give nothing more to the 


publick, thyn merely the uſe of their machines; that the 


| inventor has the ſole right of ſelling the machine he in - 


vented; that the purchaſer has no right to multiply, or ſell 


any copies: he may argue, that though he is able net to 
bring back the principles to his own ſole poll feffion y yet the 


property of ſelling the machines juſtly belong. to he origi- 


nal inventor: yet with all theſe arguments, it is well known. 


no ſuch property can exiſt after the invention is publiſhed. 
jo 4. heace it is plain, that the mere labour and ſtudy of 
the inventor, how intenſe and ingenious ſoever it may 


well cſtabliſhed, no property in the inventor, will eſtabliſh» yo 


right to exclude others from making the ſame inſtrument, 
when. once the inventor has publiſhed it. On what ground 

can an author claim this right when eſpecially, we 
copſider this iſland as a place of commerce, we can hardly 
ſuppoſe that our laws give a higher right, or more perma · 
nent property to the inventor of a book, thin to a new 
and nſeful machine. Improvement in leardingſ is a ſpecies 
of. property unknown to the common law of England, 


whoſe uſages are immemorial, and whoſe voice extend to 


the advantages of the perſons of the people, and not to the 
improvement of the mind - When the genius of this nation 
took a liberal turn, and learning had gained an eftabliſh- 
ment among us, it was the office of the legiſlature alone 
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to make ſuch proviſions for its encouragement as to chem 


ſeem proper. They have done ſo in the ſtatute of Queen - 
Annes which Lord Hardwicke is faid to have cited in the 
caſe of Millar and Midwinter,” againſt the Scots bookſel- 


lers, as an univerſal patent for authors» fer us look into 


that act of parliament, and fee if we can find Fmore au- 
thentic declaratiy6 of the law concerning this right, than 
from the charters and bye · laws of the Stationers Company, 


_ _ the proclamations and patents of the crown, the decrees of 


the Star Chamber, the ordinances made in the uſurpation, 


Val off the licenſing act of Charles the II.; for this ſtatute of 


Queen Anne, was made by a legal regular authority, with- 
out any mixture of political: views. The counſel for the 


— plaintiff were aware, how deciſive this ſtatute was againſt 


them; therefore they endeavoured. to preclude all argu- 
ments from it: Therefore they quote the 'gth ſion, chat 
nothing in that act ſhould extend to any right, that the U- 
niverſitics, or any other perſons / have in any book already, 
or after to be printed ; But this ſaving clauſe / ſeems to me / 
to have no view at all to any general queſtion. of law, or to 


any general claim: it is not giving any right or claim, which 
authors might dee at common-law,” for that would have 


| nullified the whole act of parliament *, and defeated the very 


end for which it was made: cke deũge of the ſtatute was 
to veſt a copy right in authors, and eſtabliſh that right; 
but if the act had ſaid after all, chat this act was not to 
have any effect ¶ the poſſeſſion of en what { laborious, 4 
nullity would that bes | 

The proviſo is, that the act he not ebnen or {ek 
any claim by patent. The univerſity - will hardly be con · 
fidered as an. author, but has the priviledge of printing and 
xepriaring particular books; and undoubtedliy there wero 
feveral forts of books, ſuch as Bibles, Common-prayers, 
and. Law-books ; and as we have ſeen a licenſe given for all 


. * See Lord Kaimes's Remarkable Deciſions of the Court of Seſſion, and this 
very caſe of Midwinter againſt the, Scots bookſellers, where the author is of the 
fame opinion with Judge Yates, with reſgett to the rights of the univerſities, &c. 
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bboks to the Univerſity. of Cambridge, and as ſome of 
theſe patents might be diſputable, as We have ſeen i ia the 
caſe of Baſkett and Cambridge, and the patent-rights ſtood 
on a different foundation than the copy-rights veſted in au · 
it was a proper proviſion, that this act ſhould not af- 

fect theſe particular claims; that it ſhould not | eſtabliſh, 
nor abridge the duration of patents 40 in one of the or- 
dinances of parliament in 1662/ for laying a reſtricti- 
on on printing, &c. there is a like proviſo, that that act 
ſhould not extend to infringe the juſt priviledges of 
the printers of the two Univerfiticsy Jo in the ſtatute 
of James the II. which makes void all ſtatutes except 
the proviſion of 14 years, there is a clauſe, that it ſhould 
not extend to any patents that were made before for print -· 
ing, that is, that ſuch patents ſhould neither he prejudiced 
nor confirmed by that act of parliament, It was faid, that 
this ſtatute of Queen Anne was merely declaratory of a 
common-law right, and only introduced ſome additional 
remedies; but to me, from the title to the end of the act, 

it ſeems very clear to be a declaration, that no ſuch title 
5 exiſted at common-law « The act ſeems to me deſigned to 
veſt the property in the author, and in the publiſher; during 
the term preſcribed by that act? the deſign ſeems plainly to 
be, to give enconragement to learning, and chis, by veſting 
the copy in the authors and publiſhers: does not this plain- 
ly imply, that they had no ſuch right before? how could 
it be ſaid this act veſted that right, if they had the ſama 
right before by common- law? In the enacting clauſe pre- 2 
ceding penalties, it is ſaid, that after the ĩotk of April 1710/ Wn 
the author or publiſher ſhall have the ſole right of print. x 

ing for 21 years/ books then in print, and for books printed 3 

afterwards 14 years; does not this imply they had no ſuch. 1 
right before that ioth April 1710? There is not one gene- ny 2 
ral clauſe or indefinite expreſſion throughout the whole 9 
tl. at means a previous particular or excluſive right to eter- Wo 
nal monopoly; the monopoly is particularly preſcribed to be . 
14 Jears, and that it ſhall continue no longer and the only. 1 
L 2 ptolongation 


1 —— — 
2 * * 
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_. "theſe copy rights as a matter 


L 84 J 
«prolongation that is given is, that if the author is alive for 


14 years, the privitedge ſhall recur to him for another 14 


years f and this ſtatute is referred to as another authority 
for limiting the price of books. If authors have a ſole right 
to their copies for ever, what encouragement will they have 
from this act of parliament it would be a ſtrange encou- 
ragement to abridge an actual right, to deprive them of 2 


he natural right, which every other perſon has fpf fixing the af 


-price of the goods he ſells; then to ſubject the price of 


their property to the regulation of others; and what is the 


penalty for? one half to the king, tne other to the informer, 


and not to the author: the author is expreſsly required forth- 


with to make waſte · paper of them? were thßſe then the en- & 


couragements and remedies which authors and bookſellers 
were ſo anxious to obtain? ſo little do they regard them, 
chat we ſcarce ever hear of an inſtance of their reſorting 


to theſe penalties ; how then can we deſcribe this act, but 


by veſting in authors a property in their works, which 
they had not before? After ſtating theſe clauſes and expreſ- 


ions, I cannot but . conclude, the legiſlature conſidered 
| —— —; and that authors 
could have no right in their copies, after they had made 


their works publick ; fad that this was the idea of the legi- 


Mlature, is plainly ſeen in the debate * before it paſſed into a 
law; the bookfellers petitioned that they might have their 
rights ſecurcd to them; the committee expunged that word, 
and the houſe determined the title ſhould be, for the encou- 
ragement of learning / by veſting the property in the author 
and bookſellers} and afterwards when the Lords would 
have if ſtruck out / the reſtraining ehe authors / reſpecting 


the prices, they came to a conference; the commons ſaid, 


they thought it reaſonable that ſome proviſions ſhould be 


made, that they do not ſet extravagant prices on uſeful 


books; the Lords gave it ups and they conſidered it certain · 
ly, that without this ſtatute / authors had no excluſive right 
* 


harſoever, and therefore could not ſer up an eternal mo- 
| See Journal of the Houſe of Commons, yol. 16th, anno 1709-10. $, 
oj popoly ; 
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nopoly; but as the act gave them a temporary monopoly, 
they might have theſe proviſions: but if chis act of parti- 


- ;ament was merely de recognizing of a common-law, every 


-perſon might wave this act; and then the reſtrictions in 
this act of parliament would have no operation upon it. 
- Upon the whole. it ſeems evident to me, that chis claim 
cannot poſſibly be maintained on either of the grounds on 
which it was arguedy that ſo far from being warranted by 
the general principles of property, every one of theſe priu- 
:ciples are flatly againſt! ir; chat it cannot be à part of che 
common- law of England, whoſe exiſtence is immemorial. 
and long een to h u e of N 
n 
I ſhould have Wen doſed e ee ac am 1 
ed, [ have taken ſo much time: but it will be ſome 
apology for the fingularity ef my opinion, as I have the 
misfortune to be alone * in it, to ſay at leaſt ſomething play- 
fible on the opinion I have formed - Be my opinion ever 
ſo erroneous, it is my ſincere opinion; and the grounds on 
which I have formed it myſt be judged of: and as the 
Counſel for the plaintiff inſiſted on the unfortunqſcy, to men 
of learning, I will alſo ſay a few words upon that topic, 
and of the conſequences the publick will feel, if this claim 
« ſhould be eſtabliſhed. It was argued, that the allowance of 
a a perpetual excluſive right to authors would encourage pub- 


of A. i 


 lications, and be of uſe for the explaining and cultivatiug o 


of human ſcience. It is of uſe certainly, that all human ſci- 
ence ſhould be encouraged, and every man's labour proper- 
ly rewarded; but every man's reward has its proper bounds ; 


and ſurely an intire monopoly for 28 years/ is encou- 


ragement enough. The legiſlature have thought it ſufficient, 


and have expreſsly declared, they ſhall have it no lng . 


have we any power to controul that authority, and ſay in 
direct A e to the e that they ſhall have it 


This is meant, with reſpeAto his other rn King's Bench; 
for almoſt the whole of ENG are : of the fame opinion with this vory learned 


Judge. 


longer, 
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Koger, chat they hail have it for ever 7 If the encourage - 
mont, that the act of parliament has given them, will not 


FS fairy authors, iis not our province to extend it further; 
| but I cun never entertain fo. diſgraceful an opinion of learn- 
ed men, 28 to imagine, that the profits of publication for 
ab years will not content them: I will not believe, that no- 
ii orill induce thein to write but an abſolute perpetual 
monopoly; that they have no benevolence to mankind; no 
honourable ambition of fame, nd intention to communi- 
"ate their knowledge to others; but the moſt avaricious 
and \mereenary motives; from authors ſo very illiberal / the 
& would hardly receive much benefit a Now, let us 
look to the conſequences of this claim / on the other ſide; that 
inſtend of ptropagatĩom of literature it would ſtop itz it was 
a zuiſt obſerration of Lord Northington, that it might be 
dangerous to veſt an excluſive property in authors; for as 
that would give them the ſole right to ꝓubliſh, it 0 al- 
fo gie them a right to ſupprefs; and then thfſe bookſellers 9 
that are poſſeſſed of the works of the beſt of our authors, 
mighe totally ſuppreſs them, which would be of fatal con- 
1 ſequenceſ. The publick have certainly a right to them; but 
1 the publick, it is certain, have no tie upon authors to ob- 
lige them to keep a ſufficient number of copies printed. It 
was ſaid; that if the authors or bookſellers did not take 
care to print a ſufficient number of copies, it would be a- 
bandoning the copy z to me, however, ſuch abandoning of 
a copy, in a ſpecies ol property like this, feems impoſſible; 
for if there is any abandoning the property at all, it maſt 
be upon this foundation, that #/man has a right to publiſh 
the ſentiments of an author without his conſent; it is in that 
liebt alone that an author can claim the ſole right of pub - 
Hueeation: Suppoſe an author ſhould drop all deſigus of ma- 
king future gains to himſelf, and diſcontinue the publica - 
; tion, he may inſiſt, the ſentiments are his, and no other 
. perſon ſhall publiſh his own thoughts without his conſent; 
| notwithſtanding he has publiſhed them once, he does not 


chuſe Roy ſhould be — any further; and in that 
ene. 
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' light, what» colour will there he for 6 
under the idea of an abandonment? But admit this entra - 


ordinary propoſition, that an author may abandon he fu: 


ture profits of publication, that is, abandoning what he na- 
ver was poſſeſſed of; and we ſhould ſtill find che publick 
would be laid under difficulties the publick would be liable 


to diſagreeable conſequences; as this is not ae :knovn,ta 9 3 


author, it muſt reſt on eircumſtances that ae of ha mot pes i 
rilous grounds: they are capable not only of exroncous, hut 
arbitrary interpretations. What a hazard then muſt avegy: 
man riſk, who ventures from mere argumentative circumſtan- 


ces / to infer an abandonment, and under chat idea proceeds 


to publiſh ſ Whatever concluſion he may have formed to- 
himſelf, he knows not what light it may appear in to others; 

and after an expenſive litigation about it, may find ĩt at laſt de 
termined againſt him. But beſides theſe dilliculues, ſuppoſing 
the author ſhould continue the publication, and print a ſuf - 
ficient number of copies, but ſhould fix an ſuck exorbitant 
price upon his books that might lock the work up from the 
general bulk of mankind, and yet it cannot be ſaid he had 


abandoned his property; in that caſe all the learning would: 


be confined to a few; and yet no other perſon muſt pre: 
ſame to publiſh. It may be faid, that if the author or 
bookſeller ſets a price too high, the book would not ell, 
this would oblige him to reduce it? and ſuppoſing it ſhauld 
not, what remedy has the public? The legiſlature were 
aware of this, and therefore eſtabliſned an authority by the 
ſtatute of Queen Anne to fix the price of books*;) but if au- 
thors were allowed a fole right of publiſhing, that proviſion 
would be totally nugatory; and it would be ſtill in the pow- 
er of a bookſeller to ſer an extravagant price on uſeful 
books 4 can this excluſive right of publication, which claims 


an entire dominion, and puts fn abſolute pickilivien on c+ 


vary Feen 1 14 can ſuch a monopoly as chis be deemed 


2 At a ſubſeGnent ——— of this act, that clauſe for * the price was 
left out, and now the bookſellers, baving no Wees, oor * moſt exorbitant 


prices on new publications. a eee, 


an 


aw 
— o 
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greek S | to the law of property, and totally unknown to the ancient 
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an eucouragement of the propagation of learning 7 There“ 
is another light too, in which che conſequences. of this. 


claim will be highly injurious to the publics and that is, the 


reſtraintsit will lay upon the natural rights of mankind. It 
is every man's right to follow a lawful employment for the 
ſupport of himſelf. and his family: Printing and | book(ſel-: 
ling is a lawful employment, and therefore every monopo- 
U, that would intrench upon theſe lawful employments, is 
a reſtraint upon the liberty of the ſubject; and if the print · 
ing and ſelling of every book that comes out may be con- 
fined to a few, and for ever with held from all the reſt of 


che trade; what proviſion will the bulk of then. have for 


their reſpective families? vm 
There is yet another miſchief that reſults from this en 
— The door it will open for perpetual litigation have 


before obſerved the dangerous ſnares which this idea of 


property will lay, as it carries no proprietory marks in itſelf⸗ 
and by common law is not bound to any formal ſtipulation; 
ſo obſcure a property, and eſpecially after the work has 
been a long time publiſhed, might lead many bookſellers 
into many litigations ; and in ſuch / the moſt doubtful 
queſtions might arifez whether the author of a work did 
not intend it as a gift to the public; whether ſince that he 
has not abandoned it to the public, and at what time. 
Diſputes alſo might ariſe among authors themſelves, whe- 
ther the work, of one author/ were or were not the ſame as 


uit thoſe of another author, but were only, colourable differ- 


ences; à queſtion that would be liable to great uncertain- 
ties and doubts ; and of the caſe of thoſe who ſhould com- 
pile notes on a publication, and ſhould inſert the text, that 
author might be liable to an action for it; or if the notes 
were good, the author might refuſe the publication of 
them. I wiſh as fincerely as any man, that learned au- 
thors may have all the encouragements, and all the advan- 
tages that are conſiſtent with the general rights and good of 
mankind; But if the monopoly now claimed be contrary 


and 
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and common law of England; if the eſtabliſhing of this 
dlaim will directly contradict the legiſlauve, authority, and 
introduce a complex ſpecies of property, contrary to ths 
end for which the whole ſyſtem of property. was eſtabliſhed, 
it will tend to imbroil the peace of ſociety with frequent 
cContentions, moſt highly disfiguring the face of literature, 
and highly diſguſting to a liberal mind. And. EE. 
Laſtly, if it ſhould ſtrip the ſubject of his natural righty” | 3 
I ſay if theſe, or any of theſe miſchiefs could follow, I can —_— 
never concur in eſtabliſhing this claim, The legiſlature. have =, ; 
provided the proper encouragement, and at the ſame time 15 = 
guarded againſt all thgſe miſchiefs; to give that encourage e/ 
ment and liberal conſtruction, is my duty as a Judge, and 4. | 
will ever be my own moſt willing inclination ; but it is e- *' . 
qually my duty, not only as à judge, but as a member of | 
ſaciety, and even as a friend to the cauſe of learning, to 
ſupport the limitations of the ſtatute. I ſhall therefore 
conclude in the words of the act of parliament : ** That 
the author or bookſeller ſhall have the ſole right for e 3 
E Een terms which the ſtatute has given, but no lon- a _ * 
« ger ;” and conſequently that the plaintiff, who claims a i 
perpetual and unbounded monopoly, bas no legal t. 827 3 
recover. : ; A 
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OE iS ix the a hits 6 a at 8 ＋ er. 
+ on in . this bn, ever ſince . ſat here : every ordi- 
nance, ru gmenit has been. vnanimous : that 1 una-, 


nance, 'Tule and j Jy | 


ft Ci 


; aig [Never could have 9 BH if we did not all amongſt | 


ourſ; 


ntiments with great freedom 


ves 600 7 nicate our 
if we did not orm our opinions without any prepoſſeſſion 


1 


to firſt U oughtsy and with, the greateſt openneſs and convicti- 
ony and yielding r to each other: V . We þ have all equally en 


994 — FELT EET. 


voured at that unan 1 on this occaſion ; we have diſcu 
ſed the matter over everal times g I have communicated my 


161114 4443 * 


thoughts a at large in writinge. and 1. have read the three ar- 


120 


guments which, h have been now f delivered | T. t> 90 over che 
fame topics w Fo were mentioned, in the. two firſt argu- 


deute, "when previouſly concurred. in and approved of 
them, would e . dle, and a very nugatory repetition. 


rempt W anſwer the 2 articular parts, of the laſt argu - 
2 wh Ma I are read fore, (Ae which 1 differ either 


A HU 14 


as 1 to 7 ren or - the concluſion ge. application of them 
to tlas caſe, When 1 previouſly knqw that we muſt continue 
to differ,) would I think be unbecomings and would 
look too much like pleading, and have too much the air of 
altercation ; and therefore I will content myſelf with only re- 
ferring to the two firſt arguments, and deſiring to be un- 
derſtood to repeat them: and in ſomething perhaps, a new 
light y making a few obſervations on what has been all a- 


* We muſt refer the reader to the foregoing opinion of Sir Joſeph Yates, 
where every thing material in this of L. M's. is anſwered in a fatisfaftory man- 
ner. 

+ The reader will es ſily ſee how dangerous this practice of one judge's deal - 
ing with another, to bring him over to his opinion may be. An able man, in 
bad times, might perſuade a weaker brother to ſubvert the laws, and ruin the 
cnſtitutſch. Such were Empſon aud Dudley, who were deſervedly hanged for 


it; and ſuch was Jcfferies ; but it is lucky in theſs _—_ that no evil is to be 


1 from any of our judges. 


long 


= - ——- - 2a ——— — @AS .O 


*— ——— — ——— — a . 8 - ” 
— — — - — <2 2p - N 7 # — r A —_— I — — 
. * — N * 
2 * - — * « 
— * a” - — 0 * = YC * — 5 — — _—— 
: i * a ANT 1 
> y p 7 l I 
55 1 1 5 
1 . . 
1 * 
8 
* 
. 
* 
- 
. 
o * 
. 
* 
* 
0 
. 
- 
* 
F - 


059 1 


long adinitted 6 on the part of the defendantf in che differ · 
ent ſhapes of this argument / for the purpoſes either expr 
ly admitted, or which cannot, and therefore never have 
been denied + Cùncluſions follow in my apprehenſion — 
ſive / upon all the objections raiſed to the property of an au- | 
thor in the copy of his own works/ by the common la w. 
I uſe the word Copy in the technical ſenſe, in which that 
name or term has been uſed for ages both 29 ꝙ—.— 8 
d and abe public acts and inftruments, io ſignify an iricor- 
poreal right to the ſole printing and publiſhing ſomewhat 
intellectual communicated by letters; and whenever I uſe 
the word, I uſe it in that ſenſe; which I mention to avoid _ 
ambiguity, becauſe there is another wider ſenſe to be put | W. 
upon that word; but I always mean to be underſtood to uſe 
it in this laden ſenſe, according to this definition a Now = 
it is, and it has all along been expreſsly admitted; thatby = 
the common law an author is intitled to the copy of his own li. 
work, until it has been once printed and publiſhed: by his au | \ 
thority ; and that the four caſes in Chancery are agreeable 
to the common law; and a relicf properfy given in conſe · p | 
quence of a legal right of property in the copy: this abrid —— 
ged, is equally an incorporeal right to print a ſet of in · | 
tellectual ideas or modes of thinking / communicated in a | 
ſet of words and ſentencesf and modes of cxpreffionz and 
is equally detached from the manuſcript or any other ww 
phyſical exiſtence whatever The property thus abridged is 
equally incapable of being violated by a crime indictable: = 
In like manner it can only be violated by another's print- 
ing without the author's conſent, which is a civil ir © 26 
the only remedy is the ſame, by an action on the caſe for wh 
damages, or a bill in equity / for a ſpecific relief; no action | 
of detainer, or trover, or treſpaſs vi et armis can lay; be- _=_ 
cauſe the copy thus abridged is equally a property in notion, | 
and hath no corporeal Gnpädie ſubſtance, No-dH{quiſition, 
no transfer of paper on which the compoſition is wrote, 
marked, or impreſſed, thovgh it gives the power to print 
and publiſh, can be conſidered to convey the copy without 
M2: the 


192 3 


che author's expreſs conſent to print and publiſh, much 


leſs againſt his wills The property of the copy thus deſcrib- 


ed / may equally go down from generation io generation, 
and poſſibly continue for ever; though neither the author 


nor his repreſentative ſhould have any manuſeript whatever 


He ol the work, original, duplicate, or tranſcript. Mr. G 


* 
LY & C3 » « N 
' A 
* 


was undoubiedly intitled to the paper tranſcript of Lord 


Clarendon's hiſtory, which give hin the power to print and 


publiſh ixhfier the fire at Peterſham, which had deſtroyed one 


original) this might have been the only manuſeript of it in 


being. Mr. G — might have thrown it into the fire if he 
pleaſed; nobody had any right to object to it; he might 
have deſtroyed it. But at the diſtance of near an hundred 
years, I believe, within three or four of an hundred years, 


the copy was adjudged the property of Lord Clarendon's 


a6 *. aPpbyſical ſubtilties &, the nature of the thing may be equally 


eule . 


r n man has ph, down the ſame ideas an moo? Or- 
| | chere 


repreſentatises and Mr G -——'$ printing and publiſhing - 
of it without their conſent, was adjudged an injury to their 
property; for which in different ſhapes/ he paid very dear. 
Dean Swift certainly was the proprietor of the paper on 


which Pope's. Letters were wrote: I know Mr. Pope had 


not the papers on which they were. wrote, and a very im- 
perfect memory of their contents; which made him more 
anxious to ſtop their POIs knowing the Wen had 
got them. 6 

If the copy belongs to an omen after publication, j it cer- 
tainly belonged to him before; but if it does not belong to 
him after publication, where is the common law to be found, 
which ſays, there is ſuch a property before? All che meta- 


property before publication it is incorporeal, 
and relates to ideas / detached from any phyſical exiſtence b 
— another may have had the ſame thoughts 
upon the ſame ſubject, and expreſſed them in the ſame lan · 
guage verbatim: At what time, and by what act does the 
property commence ? What, does a man ſeize the ideas the 
moment he has clapped them down upon paper] ſuppoſe an · 


* 


1583 ] 


there might be ſuch a thing as this : Lĩt is ſaĩd of Paſcal, a 
vithout ever ſeeing che book; he went as far as the 43d 
propoſition of Euclid ; I ſay, without ever ſeeing the book: 
80 if any body had gone on in Newton , why then chat is , 


A matter of proof g doe Ihe ſame ſtring of queſtions may be 


aſked on the property of a copy before publication is it 


real or perſonal? does it go to the heir or executor ?? 
tere was my Lord Clarenden's, a hundred years, it might 
be a thouſand years, cannot have forfeited thie, And do 


they go in execution? can it be veſted in the afſignees 


of a commiſſion of bankruptcy ? all the ſame queſtions go 


to this „Ihe common law, as he copy before publication 
cannot be found in uſage or cuſtom before the year 1732. 
The caſe of a piracy before publication never appear to 
have exiſted in England. ——It never was put; it never was 
ſuppoſed; there is not a ſyllable about it to be met with any 
where e Ihe regulations e ordinances, and the acts of par- 


liament, taking in the 407 of Queen Anne, and the caſes 


of Weſtminſter hall, all relate to the books printed and 


publiſhed; conſequently after publication „ ſince 1732 


chere is not a word to be traced about it, except M the 


four caſes in Chancery, the injunctions that had been grant- 
ed, or had, continued to the hearing of the cauſe, which is 
the form of them I need not ſtate them y (recites the caſes) 


Veſides, if all England bad allowed this property two or 


three: hundred years ago, the very ſame objection would 


hold: the uſage is not immemorial; for printing was intro- 
duced in Edward IV. or Henry VI. om what ſource then 
is the common law drawn, which is admitted to be ſo clear in 


reſpect to the copy before publication? notwithſtanding all 
_ theſe objections, from what ſource is it drawn?” From this 


argument / what is agreeable to natural principles is com- 


mon- law; what is repugnant to natural principles is contra · 
ry to common-law $ but it is agreeable to natural principles, 
that an author ſhould have copy of his own works: 
before publication: Why? becauſe it is juſt he ſhould ve 
_ 8 profits of his own ingenuity and bo 
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been 
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mb dngiber ſhould: nor ul his name-wittiout his confent; 
dt is ſit be ſhould judge when to-publiſh; or whether he 


wiuld aver publiſh ; it is fit he ſhould not only chuſe 


ahe dime, but the manner of the publication; how many, 


zu what volumes, what print; it is fit he ſhould chuſe to 


if 5 


hoſp care he would truſt the accuracy and neatneſs It 
the impreſſion; in whoſe honefty he would confide, not to 
foilt in additions; with other reaſons of the ſame effect. 
J allo chem ſufficient to ſhew, that it is agreeable to the 
principle of right and wrong, 1 fitneſs of things, conve 

nience, policy, and therefore to the common · law, to pro- 
te&- the copy before publication: But the ſame reaſons 


hold, after the author has publiſhed: he can reap no pecu- 


diary profit, after the time his work come out z it may be 
pirated gyery moment from that inſtant; it may be pirated 
on worſe paper, and printed in a cheaper volume. The 
eighth of Qucen Anne is no anſwer; we are conſidering 


dm commian-lawion principles before,; and independent of 


2 ; 
PER 


that act ; and therefore the common law-muſt be argued on 
principles that exiſted independent of that act z then in 
halt an hour, the edition may be pirated; and the bade, 
Jaſtead of receiving any profit, might loſe the expenſe he 
had heen at) in ſpite of any thing he could do, Hhe au- 
chor is no more maſter of his name; he has no controul o- 


ver the correctneſs of his work; he cannot guard againſt 


additions; he cannot retract errors; he cannot amend the 
editiqn, nor any part of the edition; any one may print an 
edition againſt his will . and conſent, and may perpetuate 


ſentiments which he diſaproves, repents, and is aſhamed 


of ꝛhe ean exertiſe no diſcretion as to the manner in which, 
gr the perſons by whom, his work ſhall be publiſhed . For 
tu, and many other reaſons, it ſeems to me / juſt and fit/ 
to protect ĩhe copy after the publication. All objections, 


which hold as much to the kind of property before, ag the 


* 


*.'The act of Queen Anne was made to prevent this abuſe, the author's right, 
prior 40 it, being fo uncertain 3 See Judge Yates on tiiis particular, page 79, &c. 
3h | by ſpecies 
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ſpecies and ind of property after publication, 6 ford no. 
ching, becauſe they prove too mucho. There is no perutiar*” 
objection to the copy after publication unleſs it is faid; m 

the copy is neceſſarily made common, after the book is 61168” 
publiſhed; ' Does a transfer of the property of the paper 0 
on which it is printed, neeeſſarily underſtand a transfer of 
the copy, more than the paper on which the — — * 
he argument rin a circle, in my apprehenfion, The go«v = 
py is made common, becauſe the law does not protect it 
and the lay cannot protect it, becauſe it is made common. 
The author does not mean to make it common; it is agaaſt 
his will; it is found here, he did not mean it: if thedlaw' does 
ſay he ought to have it after publication, it is eaſiby aſcertain- | 
ed and ſecured e The whole then muſt finally reſult zr the da. 
queſtion; whether it is agtecable to natural principles imt lud. > - 
ing init convenience and policy, as well as moral juſtictj umd „ 
fieneſs, to allow him the copy atter publication as well as be- „ | | 
fore? Now as to that, the general conſent of this kin 0 95 
ages is on the affirmative ſideg the legiſlative authority hs 
taken it for granted, and impoſed penalties to protett i: The ; 6 
ſingle opinion of ſuch a man as Perd- Sehe; ſpeaking after | 
much conſideration. on the point, is ſtronger than any. inke-! 
rences of a Grotius or Puffendorff or any ſuch great names 
about gathering acorns and feizing a piece of waſte ground : 
1. is very diffiqult ſpeaking of a ſtate of nature before the 
uſe of letters Jheſe eminent and great men ho granted 
or continued injunctions in caſes after publication, not with- _ 
in the 8th of Quiten Anne, uncontradicted by any book, . 
judgment, or ſaying, muſt, weigh exceedingly in any que- 
ſtion of law whatever: if it was a queſtion of mere poſitive 
law +; it mul meigh.cxccedinglyyud but __ enger . 
ade f 4, ti 
* The oinion of ſuch a man as * 74 1s FINE as $64 45 1285 : 
Coke, or any other perſbn dead or living; His judgment is directly oppoſite te 


this concluſion, and the practiſe of all adthbris in Butope i on his fide; Raids 
in France, Spain, berg Tay, are protenes ane publication by Patent for 
fourteen years onhy. | 

-+ It is certainly 4 Sm er e be hes 4a W bash by att 
the authors who have wrote on this ſubject, ſuch as Lord Bantcktön, NN 


Kaimes 


N. 


„ a 

lion like this of mere theory and ſpeculation, às to what 
is agreeable or repugriant to natural principles; and they are 
equal iu my opinion to any final decree whatever. Whos 
ever has attended c the Court of Chancery knows, that if 

* an injunction is granted, or continued after the anſwer 

comes in, it is exactly on the ſame ground that the decree 
2 A= would proceed to a hearing; and unleſs the defendant can 
vary the caſe, the decree at the hearing muſt neceſſarily fol 
lo before the ſame judge, unleſs he varies from that opi · 
1 | nion he was of when he granted the injunction There is a 

material difference between an injunction againſt proceed- 
[ ing at lau and of waſte: No Chancellor ever granted an 
| injunction to ſtay: waſte; if he doubted of the legal proper- 
aut” ty z it cannot be, becauſe you injure the defendant with re- 
5 dreſs one way, and the plaintiff his defence another : No 
counſel ever adviſed the defendant to go on to ai heating if 

he could not vary the caſe Jf he differs from the court, he 
appeals on it: and many great queſtions have been deter · 
mined on aff appeal gy The court grants an injunction, be- 

— cauſe the court are of opinion, that the plaintiff has a le+ 
gal right , and the other is committing a waſte againſt 
. him and it cannot come to a rehearing, unlefs you can 
impeach the plaintiff's right, or excuſe by ſome licenſe or 

: other what the defendant has done; that is ſeldom done; 
— becauſe his own anſwer is, This cauſe is not ſent here from 
the Court of n Te there never en eee an the 
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Kaimes, Sir Joſeph Yates, Dr. Burns in his Feclefaſtical Law; alſo the p 

tice of the Chancery in the times of Lord Hardwicke, the Earl of Wong. 
ton and Lord Camden, &c. See this matter fully ſtated in the appendix.” * 

© This caſe was a refcrenee from the Chancery to the King's Bench: if the 
Court of Chancery looked upon the point to be already decided by their own 
praſtice, Judge Yates ſays, it was abſurd to ſend it to the King's Bench. See 
the former opinion, page 71, and 72. 

'+ Theſe inferences from injunctions are curjoutly twiſted ; it is well known 
that injun tions are too often granted on mere motion, without the defendant's 
being called to anſwer; ſuch was the caſe in Pope's Homer, Thomſon's Sea- 
ſons, and Swift's Works, in all which Donaldſon was defendant, and all of 
theſe injunctions were Hh gary ys in anforers). by Loads Nonthing- 

. ; en | '$ 
| Court 
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Courv of Chancery, till that doubtiwas.raiſcd bos decency 
tola ſuppoſed doubt in this court / in the caſe of Tonſon 
and Colins. There is not an inſtance of an injunction re- 
fuſed till upon the grounds of that doubi he ſolemnity with 
which it was argued twice, and after the ſecond argument 
reforred to the Exchequer Chamber to be argued before all 
the judges y a colluſion was ſuſpected, which came out to be 
the caſe; that was ſufficient ground for the Court of Chan · 

cry to ſay, the property is doubtful. The Court of Chan- 
cery did not ſend it to law; they left the party to follow his 
legal remedy; it is donbtful ſay they; it has hung in chis 
court, ſettle your legal right, and then afterwards you may 
come here. Can there be any thing more ſtrong uited co 


in-pacliament at the-time-of the act ef-Quder-Ann nne. The 

mjunctions were refuſed, and properly and rightly refuſedz 

becauſe / it would be committing an iniquity to grant an in- 
junction of this kind in a doubtful cafe. If then it is agree · 
able to natural principles / to allow a copy after publication, 
Iam warranted by the admiſſion, which allows it before it is 
publiſhed, to ſay, this is common-law. There is another ad- 
miſſion, which in my opinion is equally concluſive; and it 
has all along been admitted, that by the common. law / (for 
there is no act of parliament in that caſe whatever) hat 
bxthecemmen-lam, the king's copy continues after publi- 
tation: and that the unanimous judgment of this Court be- 
tween Baſkett and the Univerſity of Cambridge,» The king 
has no property in the art of printing; the ridiculous con - 
ceit of Atkins was exploded at that time » The king has 
no authority to reſtrain the preſs in any caſe whatever / on 
account of the ſubject matter, on which an author writes, 
or his manner of treating it; the King cannot by law / grant 
any excluſive priviledge to print avy book whatever, which 
_ not. belong to ! * = crown 5 Wh as in the 


. it tlie dais h fond li, then'all patents far books ber y the 
crown n for prerogative copies)muſt de illegal. 0 
N e caſt 1 5 


e 


t 5 1 


en os an author, ein. property: which is 1 as in 


the caſe of an author, from the king's right of original 
publication ; this kind of property in the crown, or a patente 


from the crown is juſt. the ſame; incorporeal, incapable of 


| violation but by a civil injury, and only to be vindicated by 


4 
, 


the ſame remedies, an action upon the caſe, or a bill of equi · 
ty. There were no queſtions in Weſtminſter- -hall, as to the 
crown copies, before the reſtoration; the reaſon is very ob- 
vious; it will occur to every one that hears me; but the fact 
is ſo, there was none before the reſtoration, Upon every pa- 
tent which has been litigated ſincg, the counſel for the pa- 
tentee f perwithftandiag,. that, between the reſtaration and 
revolution) throw. out, and they were countenaneed in 
throwing out, prerogative notions, and Power Ahough they 


threw them out, and had countenance in thoſe caſes from 
tube Court of Chancery, and a little too in the Courts of 

Law/ to throw. them out; yet. notwithſtapding that, they 
| - 2 Ala always torture their invention tq property, àn Roll's abridg · 


ment they argued, that the year books, which are abridged 
in Roll's abridgment, were at the king's: expenſe, therefore 


4 property; and the printing belonged to his, patentee: 
In Crogkec's Reports/ they contended, the king paid the 


judges who made the deciſions ; ergo, the decifions were his; 


he judges of Weſtminſter hall thought they belonged to 


the author, that is, to the purchaſer, or the executor of 
the author; but ſo far the caſe turned on property, Ja the 
caſe x>—— firſt Modern 256 ; Pemberton, beſides arguing 
from the prerogative, he likewiſe argued thus; Almanacks 


have no certain authors, and then they belong ta the 
king: It was far fetched, and it is truly ſaid, the confe · 


quence did not follow that che property was common 


Pemberton, a very able Lawyer, ſaw the neceſſity of get - 


ting at property if he could, to make it out. The caſes in 
Chancery that have been mentioned before the revolution, 


tha the Stationers Company, —- ſo extravagant, 


that were the Chancellor to make a perpetual order for e- 
Upluckily ſeveral words have been omitted by the ſhort-hand writer, parti - 


8 N in chis page. 
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ver, vn "motion; there never exiſted fuch a thing; it wat 
extravagant idea to be fures Now as to all theſe caſes; the 
judgments of common-law upon Almanacks, they are all of how owl 
| noweightaia the cafiſe, and all the doctrine of prerogative 
rejected by what was done in the caſe of the Stationers 
Company and Partridge when that came on in the year 


I. — gh - 1 


* 


20 
9 
Þ 
[ 


1709 before Lord CM E/ on continuing the injundtion; — 


2 there is c note that I have ſeen upon it: I have read the bill, 
and the anfwer ; there the bill puts it upon all the preroga- 
tive notions of power, and quotes —— and Stationers 


Company * and Stationers Company, and 


the king's patente had a fole exeluſwe right of printing  /Aa/— 
authess ; the anſwer was, that theſe were extravagant il- m e, 


tegal notions, that they were at times when the prerogative 
ran high, and at the fame time when the diſpenſing power 
was allowed; and they infiſted on that queſtion ſinee the re- 
volution being argued on proper prineiples / with regard to 
the rights and priviledges of the ſudecti and they deny all 
| theſe caſes as to prerogative right 2 r they went in 
argument, and How far Lord Cowper thought himſelf 
bound by theſe feveral judgments ; if he did think fo, 
od groung -I have 0. office copies of all 
the orders and pleas that have been cited on this occaſion: 
I dare ſay, I have thirty or forty of chem; there it appears 
on order, that theſe decrees were all read; that the judg · 
ment of the Houſe of Lords was read and gone through. 
My Lord did not chuſe to undertake in e caſe of Alma- . 
nacks, to decide on prerogative; he made a caſe therefore 
for 74 this court, Lord Parker being Chief Juſtice, ſo all theſe 
? caſes ave. doutyed of, as not being of ſufficient authority / uc 
ſent to this courffgand rather. becauſe this court, ſo far as it 
went, inclined againſt the right of the crown in Almanacks: 
and to this: hour / the right of the crown has never been 
determined; but though the court ha not given judgment, s 
vou ſee the power of injunctions, the prohibition ſtill 
continues with regard to this caſe. I have had ue 


0 Judge Yates s anſwer to wet caſes of the Strloner TOS UE, Page 64. | 
N 2 ; years 


.t wo. J 
«paid; by me a copy of a wanuſcript report of What 
paſſed in the courſe of this argument in this court by Mr. 


Salkeld; I do not know whether it is got into print, IL have 


not ſeen it yet + Mr. York had a copy of it, when he argu- 
ed the caſe ot the Univerſity of Cambridge and Baſket: ; 


Mr. Salkeld argued for the defendant, and Sir Peter King 
for the plaintiff: I will tate to you, ſo far as it is material 
to thas argument, how they put it, and the only ground 


that was thought tenable » Mr. Salkeld, after poſnively 


and expreſsly denying any power or prerogative in the 


crown over the preſs, or to grant any excluſive priviledge, 
lays theſe words, I take the rule in all theſe cafes to be, 
that where the crown has a property or right of copy, the 
ing may grant it the crown may grant the ſole print- 
ting of Bibles in che Engliſh | tranſlation, becauſe it was 
, made at their charge: The ſame reaſon holds / as to the 
* .ſtatutg, year- books, and Common - Prayer books „ Sir 


Pater King for the plaintiff argued thus, at the ſame time / 


throwing, out (wherein he does not ſeem to be very ſerious) 
the ſame thing I bave already mentioned? ſays he, ar- 
<« gue, that if the crown has a right to the Common Pray- 


* er, it has a right to every part of it, and the Kal- 


. endar it a part of the Common Prayer, and an Almanack 
<« is the very ſame thing with the Kalendar.“ Parker, 


Chief Juſtice, ſpeaks to nothing at all ſaid at the bar, ; but 


whether, ' the Kalendar was any part of the Common 


| Prayer;herakes-n0-notice-of-it;-as—being-nothing-ro the 


purpaſe ; he doubts, or rather indeed thinks poſitively, 
that the Kalendar is no part of che Common Pray- 
er;“ and he goes back to the council of Nice; and ſays, 
* jt is no part of iq it may be an index Mr. Juſtice Pow- 
el ſays, in theſe words, You muſt diſtinguiſh this from 
the common caſes of monopolies / by ſhowing ſome pro- 


(ate << perty in the crowny as a bringing it within the da of 
jau. Common - prayer book, Then he rather inclines to think 


that Almanacks might be the king's, becauſe there is a. 
„ trial by. Almanacks!” n which my Lord Parker replies, 
| - Ws 


| E 
55 le never heard af n a A there ei trial by Al 
46 manacks .“ = 
They leave it on this; it lands over to e argu- 
ment to make it like the Common - prayer Book: whether it 
was. or no, 1 do not know; I never ſaw it; but there never 
was a judgment; I made ſtrict enquiry, no opinion ever was 
given. I myſelf heard Lord Hard wicke ſay what Mr. Juſtice 
Willes has quoted / As to thoſe arguments of property in 
ſupport of the King's right, neceſſarily inferring an office 
the cauſe of Baſkett and the Univerſity -. of Cambridge 
was then depending in this court; when my Lord Hard- 


wicke made uſe of that nn or benen ; it ps aps: 


been determined. 


Me had no idea of any prerogative in the crown on | 


preſs, or any power to reſtrain it by excluſive privileges, or 
any power to controul it 4 the ſubject matter upon which 
2 man might write, or the-manner-in-which he might treat 
it. We reſt, it on the property .of the King's right of origi- 
nal publication e Acts of parliament are the works of the 


the head and ſovereign / their publication has always be- 
longed to him“. The art of printing has only varied the 
mode, and though printing be within legal memory, we 


thought to uſe it ſince the invention of printing very mate- e 


rial; and whoever looks into Mr. Yorke's argument 
upon which / i in a great meaſureſ the opinion of the court 


went, (I do not ſay throughout, I ſay in a great meaſure) 


will, ſee the great pains he takes to ſhew the original pro- 


perty in the crown though the King may grant a concur- 
rent right; for in that caſe he grants a concurrent right, 


and he might grant it to ten thouſand ; he ln Sant it 


© * The preſent queſtion does not intetfere with the King's prerogative, 5 


though a very ſtrong argument may be deduced from it againſt a common-law 
right; for the author of any law-book, ſuch as Vinner's Abridgement, was 


not allowed to print his own. work; it was reckoned prerogatiye- copy, and ta- = 


ken out of his hands. If his right to his own work was good at common-law, 


one ſhould think this could not be done legally, and the Run Rae 


9 (See the caſe of Vinner's Abridgement.) 
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legiſlatureg though the King has the executive part, and as 


18 | ˖ 102 3 


00 Ay inemder of the Stationers Company; he might 


grant it to every bookſeller e We had no idea, that the firft 


edition made the copy grill act/ of parliament common and 
yet i man may tranſcribe an act or a record; and any perſon 
may make laborious ſearches and abſtracts of records, and 


have a right to print them. But before we come to that æe· 


fenrein Lord Hardwicke had reaſoned in the ſame way/ on 


the caſe of Manby and Owen and others b the perſons 
who had bought the ſeſſion paper of my Lord Mayor, and 


had T think given him a hundred guineas for it; and upon 


„ 


an aſſidavit that my Lord Mayor had always appointed the 
printer of that paper, and its being uſual for my Lord to 
take a ſum of money for it, and the defendant had pirated 


it, my Lord conſidered the grant as property; it was ac- 


4 under, and the defendant was not adviſed to Os 


. . cred further by appeal or decree. 


Here nothing is more manifeſt, than that it was an 


infringement on the property of the publiſher,” for 
had it been a contempt of the Old Bailey, I do not 


think any court of Weſtminſter-hall would have interfered 


in it. The court were of opinion the copy was transferred, 
and it was not by the firſt publication made common : all 


hat the reaſons bd fubſequent editions ſhould be correct, hold 


equally to an author; his name ſhould not be made uſe of 
againſt his will. The copy of the Hebrew Bible, the Greek 
Teſtament, or the Septuagint does not belong to the King; 
it is common; but the Engliſh tranflation he bought, there- 
fore it has been concluded to be his property, If any 


perſon has done as in the inftance J am going to mention, 


has turned the writings of Solomon or Job into verſe; the 
King could fay it is the author's work, which ſhows 
the power of the King reſts in property not from any con- 


troul over the ſubject matter; his whole right reſts on 


that foundation; every copy he has muſt reſt upon that 


foundation by the common law; what other il 


 A(phbich is one of che ancienteſt copies that is) can there be 


for. the king haviag a property in the Latin Grammar? why, 
the 
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the "OM wrote it; he made it: Is there any dies ird Law 
tin Grammar to convey ſuch a prerogative ? Whatever can 
be ſaid, it is by analogy the caſe of authors; the caſe of 
authors muſt hold concluſvg wich authors. As to all the o- 


cher topics, I ſaid in the outſet it would be very nugatory 


for me to go into them g 1 peruſed before, and concurred 
in and gave my opinion to the wo arguments firſt meation- 
ed, and Idefire io he underſtood in effect as. repeating them,. 
From the manner of penning that act, which is always the 


caſe when an act of parliament is new caſt inf a committee, | 


when it does not go only with little alterations, there are al · 
ways inaccuracies ; for one clauſe cannot be amended with- 
out prejudice to the reſt; 1 have often thought it was a 
plauſible objection to the act of parliament; ; but I am per - 
ſuaded that it is abſolutely impoſſible to apply this act into 
an act to take away the property of authors if they had a+ 
ny 4 it cannot be the words of the preamble ; it cannot be 
the intention; and whatever ſtreſs may be laid on particular 
expreſſions, they will appear to have no great weight, 1 think 
in my apprehenſion, | In the firſt place, as to the. price 
| clauſe, it is a general clauſe, Fr, 

\ There is afiatute of Henry VII. which . e the ſame 
provifion,. that the price of books ſhall not be enhanced; 
therefore, whoever enhances the price of books, acts againſt 


common law, apd againſt the general proviſion ; in this act 5 
Ten as: to che words no longer; . why, to ſhow how little ſtreſt | 


is to be laid on that, in one clauſe, where it gives fourteen 
years and no longer, ſo it will ſa twenty-one years and no 
longer *; but when it gives a term to the author, in caſe he 


ſurvires the fourteen years, it does not ſay no longer. Now 


had they any different meaning in the two clauſes? impoſſible, 


* The act is clear on this head; for it was ſuch books as were ip print before 
1710, of which twenty-one years were granted; and after that time they were 
expreſsly to be common property.—For hooks printed after 17 70, fourteen 


years were given certain, and fourteen more eventually, There is no claſhing. 


or contradiction here; and no monopoly is granted at all to any author, unleſs 
he complies with the proviſions or ſtipulations of the ſtatute, What the ho- 


nourable judge means by this way of arguing is adt very obvious, unleſs is to 
you | 82 8 
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If a perſon ves 4 leaſe for twenty: one years, de means ne 
longer to bg ſure. The Ine i is only once read; it paſſes on 
the third reading ; ;, which in the body of the a is called 
Ee | ſecuring the property. Some other obſervations were made 
on this act that ſeem to claſh a 'Iittle with the arguments on 
2 common · law right. Much ſtreſs is laid on the objections 
to a common law right; as, when it ſhall begin | ? what en- 
try to prevent perſons from offending ? This is quite differ 
ent from the ſtatute; for there they muſt begin from the 
entry, and there muſt be an entry ; and” à great deal of 
fireſs is laid upon the entering of it; but then by reaſon of 
the forte of the conſtant courſe of Chancery as to caſes” 
Vithin the term of years, which has no regard to the entry, 
- why then it is argued, that the act of parliament did not 
deem an entry to be neceſſary that the act of patliament” 
rieans to give a right though there is no entry at all: Thet' 
where is the notoriety to prevent perſons from 'offenfling ? 
ſo the att of parliament adopts all the offences that lay at 
| common law, as a common-law right. Vet it is contended 
die ac of parlament meant to give him a new property, . 
ö and without giving any books to the great Vbraries; which 
1 + was a proper tax, or conforming to any of the provifions 
= of the act. 1 have not the leaſt doubt, if the conſtructions 
= ol the actof parliament, that ſays they ſhall have a right for 


. 


fourteen years, is tobe taken as an abſolute and independent 1 
| . clauſe detached from all the reſt of the act, 1 ſay, if the act 
bad ſaid nothing more, but that an author ſhould have no 10 
_ „ longer time for printing his book but fourteen years, Tale 
it on chat ground, chat an action for the caſe will lay for 
the proprietors, and in a bill in equity will be given for 
him; but then it turns on the clauſe, that no benefit mould 
be taken under it by any author who does not comply with 
the conditions of entering his book ; why then, no other. 
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t is not mentioned who contends that the literal ſenſe of the act ſhould not 
be complied with, otherwiſe a poſitive anſwer might have been given: None 
of the ts bookſellers object to the act with all its meanings. The reaſoning 
* * next paragraph i is very curious, or rather ſophiltical, 


WE: 1 have 
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Light can. polibly follow, becauſe the whole depends on the 
preciſe. form of the act of parliament, and fixes the preciſe, 
remedies he ſhall purſue to attain it. As to all the other. 
arguments from the act of parliament, I refer to thoſe that. 
have been made uſe of in the two firſt arguments, which 1 
think are very concluſive; and I think, very little ſhort of 
demonſtration, to ſhew they had this right exiſting before 9" 
Mat a doubt aroſe in the committee gf carrying the propo- 
ſibion to the extent in which the bill was brought 3 in, ſeems 
moſt likely arid probable ; but that they went ſo far as to 
give, additional penalties for a term, without meaning to de“ 
eide one way or other, whether there was or was not a com- 
mon-law right; and to ſhew that they did not mean to de. 
cide againſt the author; yet it is very ſtriking and particular, 
they have left the preamble, as to the preceding right, in 
ſuch a manner as any man would conclude that they meant 
to declare 4 right as exiſting at common. law: And then 
the ſaving clauſe is moſt ſtrongy it is added. and can have 
no meaning at all if it has not this meaning, to fave patent 
Tights 7 there is not a word about patent-rights in the act; 
Lis ſave the property of the King; there is not a word about 
| the property of the King; ; to prevent a diſpute between John 
and Thomas, as to who is intitled to the work y there is 
not a queſtion about it; it ſays the proprietor: it muſt 


* 1 
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. 


therefore mean to leave i it a general queſtion open . It i is 8 


very probable ſome might think that general point is, they 
thought legal penalties would ſecure them ; but they were 
miſtaken : Authors are the moſt i ignorant race of men with 

kregar d to their intereſt, and ſecuring it: It was but till the: 
i! of the late King they found out that the King could 

give. them under his ſigu manual excluſive priv ge * Fus. 


* judge Yates is of a very different opinion; ſee pages ys and 83; 24 
e notes on pages 26 and 44.—Likewiſe Lord Mansficld's opinion in the caſe 
of Evans, and Young, &c. annexed, Pages 1057 and 110. 
+ Tf this ſuppoſed meaning, or reaſoning by inference, is ſullicient. to repeal 
a poſitive ſtatute, how dangerous muſt the ſituation of all thoſe be, 11 855 truſt 


for protection in this or any other act of parliament. 
© | 
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105 anz went on after the expiration of the licenſing act, there · 


J argued the cafe of Millar and - 


fore they were very defirous to have penalties. But to eon · 
ſider a privare bill, brought in upon a private petition, ind 


. ſent to the committee as a bill to aſſiſt them, thag bill chan- 


ged by a committee to a bill of pains and penalties againſt 
them! that is impoſſible; it is violating all rules of a right 
conſtruction. There is but one thing more I have to men- 
non, I wil by way of caution deſire to be underſtood to re- 
fer to and adopt every thing faid in the two firſt arguments, 


chat confine this judgment to the facts found by the ſpeci 
verdict: and to the obſervations that were not found z 


variety of different circumſtances may ariſe, and when they 


| ariſe, to that difference / they muſt ſtand upon their 0wn 


ground „And therefore I own, after much conſideration, 

it is a queſtion 1 have travelled in for a great number of 
years; I argued almoſt all the caſes that have been quered-; 
I argued the ſolemn'one of Milton before Lord Hardwicke ; 
in the Houſe of 
Lords; it was by my advice that many cf the precederits 
were tried 4 and We have all equally endeavoured to per - 


fuade one another e; and I do not know whether it may not 


be very advantageous, that there has been this difference of 
opinion, for it has been the occafion of going into the 
whole of the queſtion, and the whole of che arguments 
much more at large $ andgt is a general queſtion that con · 


cerns à vaſt number of people, now and for the time to 


come, it concerns the whole kingdom: And therefore 1 


| chink i it is of publick advantage,that we have had different 
| perceptions of this queſtion, that has occafioned its being fo 


minutely and ſo thoroughly gone into. And, as I faid, I am 
of opinion Aide judgment for the plaintiff; and as three 
of us are of this opinion, Judgment mult be entered for the- 


plaintiff, and let a rule be made out a5cordinglye 


ee the note on page 90. me 
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8 It is 3 throw. a9; pin light. od on 
chis queſtion of Literary Property, the Leitor, before 
| he proceeds to the Appendix, takes chę liberty of mention- 
ing two opinions, ſaid to be given by the Right Honourable 
Lord Mansfield, which chough not for book cauſes; you 
may perhaps throw ſome light on this matter.. 
Tbe firſt is the caſe of the Chamberlain of Lon- 
don, againſt Allan Evans, Eſq; for not ſerving the office 
of Sheriff, he being a Diflenter,: and did not receive the 
Sacrament, accordiag to the xites of the Church of En- 
gland : it was heard in the Houſe af Lords, in February | 
1767 and as-Lord' Mansfield's ſpeech on chat occaſion, is 
printed at large in the London Evening Poſt ef the sth. 
and th February 17/1, we {hall here give only a ſhort 
extract or two from it, which, we * will e this 
caſc of Literary Property. * 
If li is a crime not to take as fore at 1 
tt it muſt be a crime by ſome law, which muſt be eicher 
< common or ſtatute law; the canon law, inforcing it, des 


ec pending wholly upon che ſtatute law. Now the ſtatute = 


% law is repealed, as to perſons capable of pleading that 
6 they are ſo and ſo qualified; and therefore che canon 
crime by common law, it muſt be ſo either by uſage: or 
* principle. There it no \2fage or cuftim, independent of 
4 pofitive' law, which makes ndncanformity a crime. The 
eternal principles of natural religion are part:of/the-conts: 
mon law; the eſſential principles of revealed religion are 
0 part of the common law; ſo that any perſon reviling 
* ſabverting, or ridiculing them, may be proſecuted at 
% common law. But it cannot be ſhewn frorũ tlie prin - 
* ciples of natural or revealed religion, that, independent 
« of poſitive lau, temporal puniſhments/ ought to be in- 
* flicted fur mene opinions) wich reſpect to en 
| 8 14D $3001 Noc & 41 #165} 
Ferſecution for a, Aae though ecoucons' Loſe | 
N | 2 ** ENCe, 


E es 7 


if. ence; is not io be deduced from reaſon or the fieuely of 


7 things i it can only ſtand upon poſitive law. 
And again towards the concluſion! of this very pudicious 

awd eloquent ſpeech, his Lordſhip ſays, © What bloodſhed 

* and'confufion- have been occaſioned from the reign of 


© Henry the Fourth, when the firſt penal ſtatutes were e- 


te nacted, down to the revolution in this kiugdom, by laws 
made to free conſcience? There is nothing certainly 


- © more unreaſonable, more inconſiſtent with the rights of 


e human nature, more contrary to the ſpirit and precepts 


of che Chriſtian Religion, more iniquitious and unjuſt, 


% more impolitic, chan perſecution, It n an natural 


religion, revealed religion, and ſound policy, ' + 7 7 1 


4 Sad experience, and à large mind, taught t great | 
© man the Preſident de Thou, this doctrine: Let any man 
„ read the many admirable things which, chough a Papiſt, 


45 he hath dared to advance upon he ſubject, in the dedi- 
e cation of his biftory- to Harry the Fourth of France 


44: (which I never read without rapture); and he will de 
«. fully.conyinced, not only how cruel; but how impolitie, | 


A it is to perſecute for religious opinions. I am ſorry, chat 


«<. of late his countrymen have begun to open their eyes, ſee 


/ 4 bir eros, and adopt his ſentiments: I ſhould not have 


broke my heart (I hope I may ſay fo without breach of 


1 chriſtian charity), if France had continued to cheriſh 


< the Jeſuits, and to perſecute che Huguenots. There was 
< no occaſion to rovoke the Edict of Nanta; the Jeſui 


4 needed only to have adviſed a plan fimiliar to what is 


« contended for in the preſent caſe : Make a law to render 
66 them incapable of office; make another, to puniſh them 


| « for. not ſerving. If they accept, puniſh them (for it is 
emitted on alk hands, that the defendant in the eauſt 


<< before your Lordſhips is proſecutable for taking the of · 
6, fice upon him). If they accept, puniſh: them; if they 
£6 ſay, yes, puniſh chem; if they ſay, no, puniſh them. My 

Lords, this is a moſt exquiſite dilemma, from which there - 


+ 3 no eſcaping; Kue wer n cannot get out of; it 
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u is as bad perſecution as chat of Procruſtes. If they aro 


* too ſhort; ſtreteh them; if they are too long, lop hem. 
% Bmall would have been their conſolation, to have been 
«gravely told, The edict of Nanta is kept inviolable; you 
% hae the full benefit of that act of toleration; you may 
take the ſacrament in your own way with impunity; ou 
are not compelled to go to Maſs. Was this caſe but told 
in the city of London as of a procgeding in France. how 
% would they exclaim againſt the Jeſuitical diſtinction l and 
$:yer in truth it comes from themſelves, the Jeſuits never 
thought of it; when they meant to perſecute, their act 
66 of toleration, the edict of Nantz, was repealed. | 
This bye-law, by which the Diſſenters are to be redu- 
0 ced to this wretched dilemma, is a bye law of che city, a 
6 Jocal corporation, contrary to an act of parliament, which 
it tie law of the land; a modern bye · law, of very mo- 
% dern date, made long ſince the corporation act, long fince 
0 the toleration · act, in the face of them; for they knew 
V theſe laws were in being. It was made in ſome year of the 
reign of the late King; I forget which; but it was made 
„about the time of building the Manſion houſe. Now; 
if it could be ſuppoſed the city have a power of making 
„ ſuch a bye law, it would entirely ſubvert the toleration- 
* a, the deſign of which was to exempt the Diſſenters 
from all penalties; for by ſuch a bye · law they have it in 
their power to make every Diſſenter pay a fine of ſix 
* hundred pounds, or _ ſum they t n it — 
to that.“ SN | 
From what is ſaid bb it n 4 be W 
rather aſſerted, that there is no uſage or cuſtom indepen · 
dent of poſitive law, or, what is ſynonomous terms, com- 
mon law is always ſuperſeded by ſtatute law; and alſo; we 
agree wich bis Lordihip, that if a man can ke puniſbed for obey- 
ing the laws, it it a trap be cannot get out of; it it as bad aperſe- 
—— that of Procruſtes; W nen mme 
them; "if too long lep the. eis 
10 the preſent judgment on the caſe of W Nenne | 
ee 
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| gotithiftriding: the defendant bas infringed no law; nay, 
what he Has done by printing Thomſon's Seafons, is autho- 
ized by a poſitive ſtatute, (the TING: ) 
Fet judguscot has been given againſt him 
It may alſo b obſereed, that the bye · laws of the gut- 
oners Company have been much inſiſted upon in theſt ar- 
gumeuw, us making againſt the defendant; Yet Lord M. 
Hire above; that any bye · law of a city. or corporation, 
igainſt a poſitive ſtatute, which is the law of the land, is 
good for nothing ;/and all honeſt men will agree with bis 
Lordſhip ee eee H = 41 10 At i 
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CAR of kane and others, a. t lonnsren. 


V an af asche ot * I; a the 0 | 
ing at election of Members to ſerve in Parliament for 
the boroughs of Scotland, and the previous election of Ma- 
giſtrates, and ofſſice · bearers of the corporations who have . 
the right of election. It is made lawful for any conflitn> 
«© ext member of a meeting for election of magiſtrates, whe 
1 „ ſhall apprehend any wrong, to have been done by the 
7 1% majority of ſuch meeting, to apply to the Court of Seſ- 
| 4 ſion by a ſummary complaint for reCtifying ſuch abuſe, or 
= for making void the whole election; ſo as ſuch complaint 
= $ be preſented to the ſaid Court of Seſſion within two ka- 
4 e lendar months after the annual election of Mee 
4x 1 and Counſellors,” 6 $9 gil 
3 In the caſe of Jung and others, conſtituent tnembers of 
Sage election of magiſtrates, againſt Johuſlon, and 
Others lately determined in the Houſe of Lords, it appeat- 
ed that Tbung and the reſpondents, in the appeab and plain- 
tiff s in the Court below, had allowed the two kalendar 
months to elapſe without preferring their complaint of 
bribery and corruption, againſt the voters at an annual e- 
lection of magiſtrates, whereby they loſt the benefit of the 
ummary complaint, allomed-by the forelaid act, ROE 
Fb: WTO | f | 
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Jag abuſes — the election. Bile esse bots 
titled after this to che ſummary complaint, they brought an 


achon at common lau, and after various proctedings, and 
prooſs of the acts of bribery and corruption, in that action 
the plaintiffs prevailed, and che election was avoided. An . 


appeal was taken againſt this deeree, and the chief and 
principal reaſon urged for a reverſal, (but not mentioned in 
the printed caſe, not having been thought of in the court 
| below ; and only for the firſt time ſtated viva vace from che 
bar) was, that the court had gen judgment in an ation 
which appeared incompetent; che ſtatute having limited the 
time, and pointed out the only mode for obtaining redreſs 
olf ſach wrongs, which had been neglected in che preſent 
caſe. The anſwer there made by the reſpondents was; chat 
the act only pointed out a new mode of action for redreſs 
of bribery and corruption, and other wrongs at an annu- 
al election; but that it was abſurd, to ſuppoſe all actions 


which were ab ante competent to a party at common law, 


for redreſs of theſe wrongs, were by this ſtatute taken away. 
That it was an eſtabliſhed doctrine, That where a ffatute 


only pointed out and allowed a particular and new mode for 


redreſs, in a caſe which was before remediable at common 


law, the common law remedy remained entire, However, 
ia this caſe of Young and Johnfton, the decree of the court 
below was reverſed upon this point of law; the merits of 
the cauſe not being gone into, and a noble Lord who 
ſpoke on the occaſion, and who wiſhed to ſpeak for the 
ſake of clearing up and fixing the rule, expreſſed himſelf 
very clearly of opinion, That no complaint being brought 
« for avoiding the election within two kalendar months, 


«. but only an action at common law, no ſuch action ᷑ould 
* be maintained. That the intendment of the legiſlature 


„ was to take into conſideration all the election laws, and 
** by that ſtatute, ſo full and particular, to at once cut off 


and put an end to all queſtions and diſputes that W 
* have ariſen upon theſe laws. 


This opinion, is „ to be very ſimilar to "hs: | 
caſe 
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tak of Millar and Taylor, for oriodog Thomſon's Seaſons # 


the'common-law right, or remedy in Young's caſe, is clear - 
ly found to be ſuperſeded by the ftatute ; and ſo it ought 
to be in Millar's caſe; the act of Queen Anne having ſu · 
perſeded all eommon law right in authors to their works, 


If they ever had any; and it is believed, it will be difficult 


to give any unexceptionable inſtance, where a poſitive; — 
tute was diſannulled, or ſet aſide by any pretended co 

mon- law right. This ſtatute of Queen Anne has conſidered} 
fully, and included all the prior rights of authors, and fet-- 


tled this kind of property on à clear. equitable and ſolid 


foundation; and it muſt be altered, or repealed by parliar. 
ment, before any perſon can legally be puniſhed for printing 
any work, of which the terms of the nn * en 
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in! 6059} Rates NOYIR BE 27510:02 10. olle 11 
ROM the >Fateibing argulnctity' it appears, that the 
Ds Judges Willes Aſton; *and Lord Chief Juſtice Mans- 
400 fd that authors and their aſfigns have a penpetual 
exthfive monopoly in their copies by a conmon-lawirighy;| 
independent of the ſtatute 8 v Hnniz, or any ſtatute whate-s 


ver: And that Sir Joſeph Yatesis of opinion, that Literary 


Property is not knn to. he comthon law, but is a ſlatuiary 


property only, and the excluſive monopoly after publications 
can ſubſiſt no * than for the nya mentioned in che 


act 2 5 3 5592 Þ vol bas viint 310m ont 


All the authors who have wrote on ſubject of Lites 


rary property; (excepting the Biſhop of Glouceſter; and a 
nother unknown one) are are of opthivi'with Sir Joſeph Vates, 


that this is a ſtardtary right only, und ſolely 2 — b 
on the act of Queen Anne. Such as deſire to conſult theſe 


authors, andnveſtigate the matter ut large, will find rheic' 


G1 ot tiles of their” works below RO every. 


TOW dt 07 boztteno zi did Schi ic e 
1 „ 5 e A | 


" vids ptoperty i limited to the terms — 
Anne, by the opinions of the following writers, viz. Ames, in his Hiſtory of 


Printing: Mattaire' s Annales .T ypographiczz Dr. Burns Eccleſiaſtical Law: q 


Savary's Dictionary 0 Commerce, tranſlat by Poſtlethwayte * * Mortimer's 
Dictionary: An Eugtiry i into the Nature is Origin of Literary Property i 
Judge Blackſtone in his Commentaries, can ſtid nothing to ſupport any right 


independent of the ſtatute: The Biſhop of C's. Obſervations on Literary Pro- 
perty, printed at Cambridge 1170; and the author of a Letter concerning Li- 


bels.—Alſfo, the following Scots writers concur in the ſame opinion: viz, 
Lord Bankton in his Inſtitutes : Lord Kaims's remarkable Deciſions of the 
Court of Seſſion: Swinton's Abridgement of the Statutes: Falconer' 8 Deciſi- 
ons of the Court of Seſſion: A ſhort State of Literary Property, publiſhed an- 
no 1763 : Conſiderations on the Nature and Origin of Literary Property, print - 


- ed anno 1767; and-a . in Edinburh to Ne in 


n Br 1769. &c. | 1 N X 45 
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L a 
new work of any note, is directly re · publiſned in Ireland, 
without the proprietors leave or conſent ; The Unirerfal 
Hiſtory,//Huct, and Robertfon's Hiftorits, add Dr. Black 
_ one's Commentaries, are inſtances of this practiee; yet 
no hogkſeller or author ever ventured to challenge the Jriſh, 
bookſellers, or to bring an action againſt them im the courts 
of law in Dublin, altkqugh they are not ignorant of - 
practier. They do indeed endeavour; to ſeiae in Englanc 
ſich books as are printed in Irland contrary to the ſtatute 3 
hut if authors or their afligns. are do have a comman lam. 
right af monqpely, which is to endure for exer, why, are 
they: ſo ſhy about, jag the, queſtion in an Iriſh. cout of 
le ?—»From this it is. clear, that e Halt 
annhernd their works is pot known td, 
rights 


naue more fully, and ſee if en ever it was — 
dor net Prior te che ſtatute of Queen Anne, i u was the 
canon pescties bf ſuch author or publiſhers. as, wanted 
to neap che profits of their works, to take out a patent from, 
_ the: King: and: council, or the. parliament. | The Regiam, 
Mojeſtttom; which ig the moſt ancient of eu Scots law- 
| books,” was printed ig this way: Mr. Skeen got à monopg · 
I of ibis book for twenty years, by patent dated the 6th 
December 1608, which is prefixed to the work itſelf: This 
ſhows that authors or publiſhers, at that period, had no no- 


* e to. pooch de publigas- 


4488984. 


K OE inſtance: we ſhall ten b, the hen Cr of ö 
Ricegeroun, one of the ableſt lawyers. of his ric, aud au. 
hor 6f 2" celebrared boek on che feudal law, intitled He 


{lu 36 bet one Sah ve . Engliſh er 8cots.law, 1 — 12 
: Cmalleft countenance to an excluſi ve perpetual monopoly of books; — on- 
two pamphicts hæve been wrote in ſupport of that extraordinary eim; one 
of them is fuppoſed to be by Dr. Warburton, now Biſbop of Glouceſter : His 
| Work is intitfed, A Letter from an Author to a Member of Parliament, con- 
ceriiing Literary Property, printed in the year 1747 3 in which many fulſome 
_ Forpliments are paid es Lord. M. "The other is a LIE of. the n 
Pet nn written anno eg. : | 
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dis Ts author hat u ides 4 any common-law 
right. to protect his property, but applied to parliament for 
that purpoſe: We have in a note anncxed e, given a copy - 


af his petition; and the privilege granted kim-forprimting ib 


own. book de Feudis, for twenty-one years. This inſtanoe is 
zxery ſtrumꝑ proof, that ao) common. law right of authors 
—— oi EG: Te worn 
period; ©. 100 817 

But to 8 petenz Sir Beonge Mars | 
kenzie of Roſchaugh, who was Lord Advocate for Sodt- 


land, and alſd one of the greateſt lawyets of his time, was 


obliged to apply Sor a patem to ſecure the profits of his 


book on the Cuiminal Law: This patent is potfixed: to his 


| quartp-edicion-of che Criminal La,. (a. copy ofwhich is ale | 


erer erb 50 e e n eee 
5 f 28 : G0! N. | 121 5 | 16978. 


opr. Werd fi ich ad I. Tano 1843) in 
Favours of Mr. Robert Craige, for tg He nk v6 called DR le Nan 
Eauraftel ſroniiæ recoril of the ngrinted. ts. awohs — Bots 

© OUR, Sovereign.Lord.and.cſtates of p 

u and;defire Syn in in parliament, be the 

= Crage — ſon to mch Mr. Thomas Craige advocite, Sol 
that command and warrant might be granted foriimpreating the three volumes 
written: be. the | ſaid amquhile Mr. Thomas Craige, intitulst De Feudis, in re- 
ect chat che Gme, would. be very, uſeful to the country, and for the inſtruQi- 
on of them wha aſpire to | the knaw and practick thereof, as the ald peti- 
tion at mair length bears. Our fad Sovereign Lord and eſtates forefaid, Or- 
daines the faid three volumes vritten be the ſaid umqubile Mr. Thomas Craig 
' efititulat De Hundi, to he vilite arid overſeen, be Bir Thomas Hope of Craig - 
wy Knjght Baronet, his Highneſs's, adyaeate ; Sir Alexander Gibſon.of Dy» 
cht 3 Sir Andrew Fletcher of Innerpeffar, Knight, two of the ordinat 

Senators of the Cbllege of Juſtice; al Nr. Stewart advocate, before 
the fail Lords. And thereifter Ordeines the faid' three yolumes, entitulnt De 
Frudis, as faid is, to be imprented: An grants the privilege, for imprenting 
thereof, 40 the faid; Mr. Robert Craige, his heirs and execytors,./ to hom Ot . 
Adaines the haill benefite, comoditie and ſale of the ſaid volumes to pertain, for 
the ſpace of twenty-one years after the date hereof: And Qrdaines nane of the 
faid books to be/indroughtand ſauld during the ſaid ſpace af twenty*one years, 

without the ſaid. Mr. Robert his tollerance, under the pain of -confiſcation of | 

the ſame to the-uſc-and-behoof-of the ſaid Mr. Robert and his forclaids. SY 

+ Edinburgh, the'qth April, 2577. 
"IT is 'orficted! by me Loldv er fie Majeſty's moſt honourable privy council, - 
— + jon wa . 
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1678, 1 fo great a min as Sir George Mackenzie wss 
obliged to have recourſe for a patent, 10 protect what he 
nad an undoubted right to at common-law, it will- ſlow 
chat chis common · aw right was at leaſt en I 

in Scotland; in his time. G- een 395-4 W. AU 
Alm che remarkable Dunn odxke Comer: Seam 
bliſhed by the learned Lord Kaims, now one of the Judges 
of the Court of Seſſion, there is a very full recital af a 
bod k cauſe, Millar and Mid winter, bookſellers in London, 
againſt: Hamilton and other Scots bookſellers, with the 
judgment of the Court of Seſſion, (conſiſting of fifteen 
judges) which / was given in favours of the Scots bookſel- 
lers; and the monopoly of authors or their aſſigns, re- 
ſtricted to fourteen, and eventually to twenty - eight years, 

ap mentioned in the ſtatute of Queen Anne, But we muſt 
refer the reader to the caſe itſelf, as it is too long to bring 


in here, and mae * ales kene to the author pa” 
bridge it. L hes Ant 9 

Andrew Macdowal, Eſq; afcewands Lord Gas yo 

of the judges" of the Court of Seffion,' in his Inſtitutes of 

the Lavs of Scotland, (a book of che Higheſt aas 
ol. Page 411, ſays: Ne baz 

| « Becauſe commerce ought to be free to. all, deen e 
of "monopolies'i are prohibited. By theſe, private perſons or 
, ſocieties enter into combinations, or obtain grants to in- 
4 groſs to themſelves a certain ſpecies of. merchandiſe, 
trade or manufacture, in excluſion of all others from 
«being concerned in it: but grants to trading companies, 
# erected by the ſovereign into corporations, without ex- 


10 eluſive privileges; fall not under this. denomination ;. and 
Bt granted to the i inventors of new manufactures, or authors 
0 ol books, ſecuring to them the ſole benefit of the ſame, 


| The"Laws ak: Caſtoins of Seetheud on Meters. Criminal ; „ri Mar- 
henzie of Roſebaugh, for the ſpace of ninetetn years after the date hereof, nuder 
the pain of confiſcation of the ſame, to Thomas Brown, George Swintonn and 
James Glen — and farther puriſnment. as gho.counil ſhall think 
ere «A * 


anne yriig eld esl eee eee. 
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9 8 3 and limited to « certain peride 


Hof years, atter which they determine 
+44, A right of monopoly cannot be 8 on hank 
6 ing of preſcription, being contrary. to public right, and 
* the liberties of the ſubjects: nor will ſuch: grant by: the 
| 10 king be ſecured by a private act of parliament, couf 
the ſame, ſuch acts being always underſtood: Salvo. jure 
i cujuſlibet ; and conſequently cannot prejudice, the rights 
of the whole other N which by a ee would: 
be infringed. 

„„The above ud * Yai is e 4 to. au- 
«) 'thors of books, or their aſſigns, that enter them in Sta - 
« tjoners hall in London, as the ſtatutes in that behalf di - 
rect; and in ſuch caſe they are intitled to the ſole right 
2 of printing or ſelling the books for fourteen years after 

t the publication; and whoever ſhall print, reprint, or 

«knowingly ſell che ſame, without conſent of the owner, 


** within that time, forfeits the books, and one penny for 


«each ſheet, the one half to the king, and the other to 
t the purſuer; and the importing ſuch books reprinted a · 
4 broad ſubjects the offender to double the value, beides 
« forfeiture of the books and 5:4, By theſe ſtatutes, nine 
copies of each book entered in the hall are to be lodged 
with the company of ſtationers, for behoof of the facul - 
1 ties and univerſities therein mentioned: if the author is 
NG the expiration of the term, the privilege belongs 
«© to him for other fourteen; year. 1g 
* Thoſe who incroach upon this privilege are not,only 
66. Nable to the above penalties, but likewiſe, to the party's 
damages, at leaſt to the extent of the profits made hy 
* them. All offences againſt the act of Queen Anne muſt 
be proſecuted within three months of the offence com- 
emitted. Whether that limitatiun coneerned, the damages 
of the party injured, as well as the penalties, Was 
« conteſted in a late eaſe: and, after variation of zjudg- 
< ments, it was at laſt ee, ta er wagt 
| eur Se ab A ehe ang zin 
5 This 
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Keft at the author's expence, and he thought it ubſulutely 


nbeeUvey for (ecuving che property, id comply literally. with 


me tert of che ſtatute, and enter che boek before pu: 


Vlieation, which was done acterdingly in che year rg; 
N wotionwas,” if that was not done, he conld hold no-ex! 
elan ve privnege in his on werk, and he bad nwädea of a: 


e eee erer age 


by the ſarues of Queen Anne. of 
After mentioning theſe great authorities ay aide: fatety 
de conctuũed, that this rew-dofrite-of a common · law right 


of authors zn their works, is totally unnon either by the 
las or cuſtems of Scotland; and whether the late deciſion 


of the King's Bench mould be affirmed by a ſuperior burt 
öt not, it s but reaſonable to fappole, that no printer or 


dookſeller in Scotland ean ſuffer by it, as all the ſubjcRs-0f 
that part of the xingdom are confirmel in their natural 


Fights'und privileges, by an erpreſs article of che Union, 
which gives hem a right to a free trade, according torthe 


laws of Scotland then in force, or berg thall afterwards 
be altered by a Britiſh parliament- If we conſiller 
further, Mat the'ſtarute of Queen Anne, which capretidy 
feuer this Uiſpite about Literary Property on an equitable 


for at leaſt four toon yours, and often for twenty · eight pears, 


| aud though His exeloſive;right 'then-ecaſes; yet hehas; Killa 


right in common with; others to print and publiſn as 
many copies dF the book as he pleaſes; what reaſon chen 
have theſe monopoliſts to complain, chat they have not a por 
petual or eternal monopoly of their works ? The laws of che 
nd fay, they Hall ha de. it only for a limited time: Common 
Tenſe Hays, it is ubſurd that any monopoly againſt the com- 


mon rights ef cmankintſhould-etdure for ever; aud cheex- 


pedieney and ftneſt of things ay, that the poor arid mid 

dliug elaſt of mankind ought not to be excludeil from pur- 
chaling cheap and uſeful edhiions of books, ſuch as their cir- 

r can afford. A perpetual monopoly to bookſellers 
| therefore, 
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Aae den will appear tothe abſurd; — ; 
ſtatute now in force, and alſo to equity and. c | 
e ap allo; be: noticed here, that authors. hene er _— 
camplajocd of theiſhbmmeſ# of; the terms grantad: u ſtatuewtee 
| i&thex did, the legiſlaturg might conſider: their claioa-to.@ = [| 

lbnger monopaly; and grant their requeſt ur nat, a t 

her might apprar reaſonnble : hut ſurely no, huobeſelles 

has any title to complain; ſon as he knows tlie derma of the 
ſtavize, he can ahvays ſuit the: priec he pays; far the copys 

0 che ume he buys it fore As; well might à / penſen: h, 

pakes a leaſe of an eſtate or faem, | caraplaim chat it is nob 

continuod to him and his heirs for ever, as ac: baokfellep 
cumplain that he has not a /-perpetual monopoly 

Frinting and book ſeiling are lawful cmploynients, it would 

he the groſſfeſt inʒuſtice to deprina perſons for aver af cer · 

ing theſe callings; a4 far us faobiil; hy paſitive lum they 
muſt obey, but after! the monopoly is bun, thejt ar W 
longer reſtrained. Lord Hans ohſerwes in the Daciſiana 

hefe mentioned, ihat * It i & rule, that lm which: a» 

« bridge ne common privileges: of. mankind-are ſtaiſii tc 

ge interpreted :' Monopolies and: reſtraints, are intrgdu 

* eed by ſhatute contrary to natural liberty, debarring the 
« lieges either abſolutely, or in fayour of certain perſons, 
% from doing certain things, which are otherwiſe j innocent 
aud lawful. But whatever be the, expediency of ſuch, 
u, ſtatutes, they are not to de extended by judges beyond 
their preciſe terms. It would be groſs injuſtice ſo to ih 1 

* tend them: 1; would be abridging natural liberty wi 
-@. Gut the 8 which bs. private. 

e Motence“ “ 

We ſhall only n nth on this head; tar no fucks 
Wünschen is laid upon the preſs in any country, as this per- 
petual excluſive. monopoly claimed by the London book» 
fellers. In France they have patents from ten to twenty 
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NV. oi rey have ſome weight : Thereader will kad 
his opinion below . trHeps o Heben 


oe proceed next t tendem lime e of * - 
late trlal between Millar plaintiff, and Taylor defendant, 


for Printing or vending Thomſon's Seaſons : The book was 
Printed firſt of all in the year 1527; the monopoly of 
twenty. eight years, expired in the year 17553 after that pe- 
tod many ed itibns of it were printed openly, with the names 
of the publiſhers affixcd 20 the title · page, without any chal- 


lengẽ from Millar, (vhöo had purchaſed the copy · right from 
the author Thomſon,) till the year 1763, when Millar got 


an inhbmbvion in Chancery agaihſt Doualdſou, to ſtop che 
fale of an edition he had printed, which was afterwards re- 
moved by Lord Chancellor Northington, upon the defend · 
ant gheing in anſwers:2;After, which Millar proceeded! no 


further ir his ſuit with this defendant, but began another 


for che fanie book with Taylor, as he no doubt thought 
bim fitter perſon to be dealt with in caſe at any time a 


eomprommiſeſhould be need ful. This cauſe was; remitted 
on the Chancery at the plaintiff's deſire 10 the Court of 
' King's Bench, there to be tried by a jury of twelve men: 
After a delay of ſome e came at abet jury 


. 10 15611 10 110. TIT 


% The Stationers trade in the country try, Müde in — clpeciatly of e 
 Klajeſly 8 appoilt it töte othet es, 'becdbie It is Tub je@t de the ih Wilton of 
the ſtationlers of Patis; who, 4657 moch of the privileges which they obtain out 
of the Quncery, hold all the othgrs of the Kingdom in. ſuch a dependence, that 
they, muſt either ther ſtarve, : or run the hazard of undoing chemſelyes. If your 12 g 
jelly p pleaſes to take compaſſion of them, you muſt reſtrain thoſe” privileges to 
thEfole city of Paris, and that it may be allowed to the others to Follow, their 
| rcthbas; Paris, of itſelf alone, is not worth more than che reſt of the kings 
dom; and it is not juſt that above 2000 families ſhould periſh for a ſmall noma 

ſtationers th 
** W ee is fall of int inſtances, ch are Gi „ the Ute ae and 
your kingdom hath an intereſt i it, chat your Majeſty probsunces In favours 
ofthe oppteſſed: for the books which one hath from Paris, are ſo dear, that 
the poor cannot come up to them; and yet a perſon, Who hath a hundred 
EL hath the neceſſity of inſiruRion,, as well as he uhR⁴a hath 2000. 
muſt therefore furniſh him with the means to do his duty, which he can- 

77 attain to ſo long as one hold; his neck under foot. Bernard's Tranſlation 
of Colbert's Political Teſtament, printed at London, 1695, page 355. '* 
| but 
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but it is ſald, that the jury was infleudted: 40 fad the 
fact of publication only, which the defendant had own-: 
cd; but the crime of publiſhiag this book, the court reſerv- 
ed for their own cognizance; and after à delay of a 
good many months, they delivered their opinions, as 
inſerted at large in this publication We cannot 
help obſerving, that it is commonly reported, this trial as 
conducted much in the ſame matiner with that of Wood: 
fall and others for libels, which has been of late the ſub- 
je& of enquiry in both Houſes of Parliament. This mode 
| of proſecution, has been almoſt. generally condemned, as 
being tyrannical and unjuſt; the greateſt lawyers agree, 
Fa both the fact and the crime ought to be determined by 

e jury *. In this caſe, it ſurely was not above their com- 
prehenfion to judge, whether the defendant had, or had 
not infringed che ſtatute of Queen Anne; if he bad: 
not, the publication was warranted by poſitive law: it 
was ſo ſimple a queſtion, that a jury of twelve honeſt 
men could not miſapprehend i it: Beſides, it is alſo ſaid. 
chat the plaintiff Millar being dead before judgment was gi- 
ven, throws a nullizg on the whole, and there ought to have 
been a new trial by the plaintiff's heirs or executors: What - 
ever be in that, it is certainly no unnatural inference to ſay, 
that this trial cannot properly be brought as a precedent 2. 
gainſt any other defendant in a book-cauſe,, for theſe two . 
veaſons; firſt, becauſe the crime, as well as the fact of pub- 
lication, was not left to the determination of the jury; 
and, ſecondly, becauſe the plaintiff had died before judgment 
was given, and no ne proſecution was commenced. 

There is alſo another thing which ought to bententioned 
Here, and that is, the after conduct of the defendant: heat 
firſt took out a writ of error againſt the determination of the 
King's Bench, but was afterwards prevailed with to com- 
ere matters with the bookſellers: the reaſon is nnn 


fe Sce this ſubject ably handled, i in a * ee publication, piped, A 
3 Letter to nag on Libels. 
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 theywhated that no chanceſhould * given tor a weaned ot 
tis judgment and their arguments with Taylor were ſo. 
powerful, (although a certain perſon had offered io be 
at ont half of the expenſe;) that he withdrew his appeal, 
upon which the bookſellers puffęd away in all the London 
news · papers, as if they had obtained a compleat victory, of 
havipg finally ſetiled the long conteſted queſtion of Literary 
Property, by what they call a ſalemn judgment in i aſininſter · 
1 hall. They had tried the ſame game formerly; firſt in the 
. year 1749, with one Oſborne, a London bookſaller, wham 
they at firſt proſecuted in Chancery; but being very doubt», 
ful of the iſſue, they bought him off, paid the expenſes, 
it is ſaid, of ſuit on both ſides, and allow him an annual 
penſion to / this day, on condition of his not printing upon 
them. About ten years after that, a mock ſuit was com- 
menced againſt one Collins of Saliſbury, (ſee the ſpeeches, 
© page 97] far yending a Scots edition of the Speftator 5 
bat a connivance having been diſcovered betwixt the plain · 
cf and defendant, no judgment was given. It is very ſur» 
-prifing, how much artifice has all along been uſed by the 
London bookſellers, to hinder a final judgment on a book+ 
cauſe in the Supreme Court of the nation; chey are juſtly 
afraid of che iſſue, which, as long as the ſtatute of Queen 
Anne ſtands unrepealed, muſt ſurely go againſt them ; 
| and notwithſtanding, what they call a late ſolemn judgment, 
they have not hitherto advanced one ſtep farther, than by 
combinations to diſtreſs and haraſs particular perſons. | 
It may be obſerved, chat if ever this doctrine of à per- 
: petual cxclufive- monopoly in books ſhould prevail, it will 
4 be attended with endleſs litigation and confuſion, even a- 
= mong authors and bookſellers themſelves : The following 
caſe may perhaps illuſtrate this obſeryation,—— The cele- 
brated Mr. Pope ſold his Homer in the year 1712, for 
twelve hundred pounds; he conveys. the copy: right for 
1 fourteen years certain, or as long after, as he 1s enabled by the 
| ww of Queen Anne* toth it; this he mentions expreſsly 


in 

Sy In the year 1763, about thirty of the- Leodon bookſellers, who ſtile 

| themſelves proprietors of Pope's Homer, brought a ſuit in Chancery for this 
article, and produced this deed of Mr. Pope s in ſupport of their claim; but on 
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FF ic ic clear he forefaw; that — 


right he could convey was twenty-eight years, fourteen years 


certain, and fourteen more eventual; in caſe he furvived'the . 


© firft term, according to an expreſs proviſo in the ſtatute. 


From this trap faction or fate, we are authorifed to ſay; that 
Mr. Pope had no notion of an endleſs excluſive monopoly, 


or what has been ſince called a common-law right; and that 
the bookſelter to whom he fold his Homer, by accepting of 
that deed of fale, alfo underſtood chat he purchaſed it only 


for the periods granted by the ſtatute, If the perpetual en- 


cluſive rights of authors ſhould ever prevail, it is clear that 


it is Mr. Pope's heirs, and not the bookſellers, who have a 
"Fight to the profits of his Homer after the year 1740 (at. 
'which period the monopoly of 28 years elapſed). If the 
judgment of the King's bench ſhould ever be confirmed by the 


"ſupreme court, certainly Mr. Pope's heirs will have a good 


action agaiaſt all the bockſellers who have printed Homer, 


after the year 1740, and all authors or their heirs, who'be- 


Heved that the ſtatute was the rule for literary property, and 
can lay that they had no notion of a perpetual right, have cer- 


tainly a claim either for more copy money, or for the profits 
after the terms fixed by the ſtatute are elapſed. It would be 
moſt unreaſonable, if there has been a miſtake in this mat - 
ter from the beginning, that the authors ſhould reap no be- 
nefit from it, and the bookſellers ſhall be the ſole gainers by 
this amazing diſcovery of a perpetual excluſive monopoly 
in books, which has lain concealed from the underſtandings 


of all mankind, in all countries of the world, from the in- : 


vention of the art of printing tilt the year 1769, when it 


was firſt diſcovered by the three eminent judges before · 


mentioned: It is a diſcovery as wonderful as the philoſo- 


ſopher's ſtone would be ! bur unluckily, it happens to run 


counter to the law of the land, Reg will TOO like the 
| baſeleſs fabric of a viſion. 
Sir Joſeph Yates mentions a ailkcutey'®: _ which may of: 


£ being noticed, in the anſwer to their bill, that their right _—_ expirch, they 


withdrew the ſuit altogether, for fear of a further Ie HIT 
t See his SPEECH, middle of page 31. 
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ten happen among authors themſelves, who write Sa the 


ſame ſubject; and may have the ſame reaſoning or ideas up- 
on it: Can the author who publiſhes firſt on chat ſubject, 


| exclude all others from uſing the {ame ſet of words or ideas? 
Certainly he cannot. Suppoſing an author publiſhes tables 
of intereſt, another may alſo. publiſh tables of intereſt ; anld 


if boch heir calculations are exact, they muſt, according to 
the rules of arithmetic, turn out to be the ſame: This rea - 
ſoning will alſo hold good in moſt kinds of tables or calcu- 
lations, as on annuities on lives, logarithms, ſines and tan- 


gents, almanacks, &c. If the firſt publiſhers of any ſuch 
works are to have a perpetual monopoly, how abſurd would 
ſuch a deter bas and how ming to the rol of man- 
kind. 7 

Sir 1 Joop: 1 more hos once in 1 ar- 
gument, that a perpetual excluſive property in books after 
publication, i is no part of the common law of England : It. 


«js _ e” ſays he, that in all our laws where 6m 
P 


« kind. roperty is abſolutely diſcuſſed, a claim ſo exten - 
« ſive as this, is not abſolutely eſtabliſned; and yet it was 
ce admitted by the plaintiff's counſel, that they could not 
0 produce any one determination in a court of law, that 
« had eſtabliſhed any ſuch kind of property,” Beſides, the 
licenſing act is another ſtrong argument againſt a perpetual 


excluſive right; before that act was aboliſhed, the licenſer had it 
in his power and often did ſtop the publication altogether, if, 


he diſapproved of it; here an author's right of publication 
was taken altogether from him, without his reaping any 


benefit from his own labour: whereas the ſtatute of Queen 


Anne, gives him i in the firſt place a patent, without the ex- 
penſe of paying for it, and then the profits for a certain 


time, which he may either keep to himſelf, or diſpoſe of 


as he thinks proper. As to the nature of Literary Proper- 

ty, whether books can be called corporeal ſubſtances, goods, 
chattels, or by what other name, ſee the ſame learned argu- 
ment, pages 79. and 80. We ſhall conclude this head 
with a few extracts from Sir Joſeph Tate $ . 


, 61, 62, and 71. 1 * 
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1 125 1 | 
* Upon the' whole, it ſeems evident to'me; that this claim 


cannot poſſibly be maintained on either of the grounds on ; 


- which/it was argued; that ſo far from being warranted by 


che general principles of property, every ont of theſe prin - 


eiples are flatly againſt it; that it? cannot be à part of the 
common law of England, whoſe exiſtence is immemorial, 


and long e to Wye: circumſtance Ga rene | 


* 


claim. 8 enz _ y 


e i of afs ear that all human abe ſhould” be ö 
encouraged, and every man's labour properly rewarded; but 
every man's reward has its proper bounds ; and ſurely an 


intire monopoly for 28 years is encouragement enough. 


The legiſlature have thought i it ſufficient, and have expreſs- | 
ly declared, they ſhall have it no longer ? Have we any power 


to controul that authority, and ſay, in direct oppoſition t to 
the ſtatute, that they ſhall have it longer, that they ſhall 


have it for ever? If the encouragement, that the act of 
parliament has given them, will not ſatisfy authors, it is not 
our province to extend it further; but I can never entertain 
ſo dilgraceful an opinion of learned men as to imagine, 


thar the profits of publication for 28 years will not content 
them: I will not believe that nothing will induce them to 


write but an abſolute perpetual. monopoly; that they have 


no benevolence to mankind, no honourable ambition of 


fame, no intention to communicate their knowledge to o- 


thers; but the moſt avaritious and mercenary motives; from 


authors ſo very illiberal che 2 ques VO hardly receive 


much benefit. 


«There is another net too in el Fi os pu 0 of 
this claim will be highly injurious to the public, and that is, 


the reſtraints it will lay upon the natural rights of mankind. 


It is every man's right to follow a lawful employment for 
the ſupport of himſelf and his family: Printing: and book- 
ſelling are lawful employments, and therefore every mono- 
poly that would intrench upon theſe lawful employments, 


is a reſtraint upon the liberty of the ſubje&; and IH the - 


printing and felling of every book that comes out may be 
Were to a few, and for ever with - held from all the reſt 
of 
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a eaves git the bal of chem have for 
their reſpective families? 


AI have before obſerved the 3 8 which this | 


Work has been a long, time publiſhed, might lead many 


| bookſellers into many litigations; ; and in ſuch, the moſt 
doubtful queſtions: might ariſe; whether the author of a 


work did not intend it as a gift to the public; whether fince 


en ze aud conſequently. chat the plaintiff. who claims a 


«x with as ſincerely as any man, that learned _—_ 


may have all the encouragements, and all the advantages ihat 


are conſiſtent with the general rights and good of mankind. 


But if che monopoly now claimed be contrary to the law of 
property, and totally unknown to the ancient and common 
lay of England; if the eſtabliſhing of this claim will di - 
rectiy contradict the legiſlative authority, and introduce a 
complex ſpecies of property, contrary to the end for 


which the whole ſyſtem of property was eſtabliſhed, it will 


tend to imbroil the peace of ſociety with frequent conten · 


tions, moſt. highly ' disfiguring the face of SORES Ho and highly 
diſguſting to a liberal mind. And, | 

Laſtly, if it ſhould ſtrip the ſubject of his agua] right, 
I fay, if theſe, or any of theſe miſchiefs could follow, I cau 


never concur in eſtabliſhing this claim. The legiſlature have 


provided the proper encouragement, and at the ſame time 
guarded againſt all thoſe miſchiefs; to give that encourage- 


ment and liberal conſtruction, is my duty as a Judge, and 


will eyer be my own moſt willing inclination ; but it is e: 
qually my duty, not only as a judge, but as a member ot 


ſociety, and even as a friend to the cauſe; of learning, 0 
ſupport the limitations of the ſtatute. I ſhall therefore 
- conclude; in the words of the act of parliament: / That 
e the author or bookſeller ſhall have the ſole right for the 


4 particular terms which the ſtatute has given, but uo long; 


per- 


W, eren ph proprimory works 
in itfelf,, and by common law is not bound to any formal 


| Ripulation;; ſo obſcure a property, and eſpecially after the 


chat he has not abandeved: 4 0 the public, and «what | 
time. 
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| perperval and uabounded monopoly, has v0 legal right ON 
recover 

In the year . an at was paſſed, incided, * ae” 
encouraging the arts of deſigning, engraving, and wc” a 
of prints, by VEST ING the propertics thereof in the in- 
, ventors and engravers, during the time therein mention - 
ed. This act is every way ſimilar to that paſſed the dh 
of Queen Anne for books; it gives a property . e x 
tors for 14 years; but being found inſufficient, it 
mended by another ſtatute, in the year 1766, which gives 
the inventors, &c. a monopoly of their works for 28, inſtead 


of 14 years. 'The deſigners of prias might as well claim a | 
perpetual property in their works, as bookſellers do in 
| books, but they will not be able to make out apy right at 2 — 


all, but what is given them by theſe ſtatutes. On account 


of che extraordinary genius of Hogarth, his widow. was Hanes. 5 2 3 


dulged with a monopoly of twenty years, after the 14 years, 


had expired, according to the firſt act of parliament ;/ but, 
before ſhe obtained this indulgence, ſeveral engravers had 


50 copied Hogarih's works, and this remarkable clauſe is made 
in the ſecond act, to indemnify ſuch perſons, in theſe words: 


© Provided nevertheleſs, That ihe proprietor or proprietors 8 Toy: 


of ſuch of the copies of the ſaid William Hogarth's works 


* which have been copied and printed, and expoſed tofale. 3 


after the expiration of the term of 14 years, from the ti 


« oftheir firſt publication, by the ſaid William Hogarth, . 55 
$ before. the firſt day of January, (the time the ſecond mo- 
* nopoly of 20 years granted by this act was to commence), 

*. ſhall not be liable or. ſubject to any of the penalties con- 

# cained in this act, &c.—Here the legiſlature made a very 5 
juſt and proper diitinction; no perſon was to be puniſhed - © 
for publithing Hogarth's works after the monopoly. of. 14 
years had elapſed ; and nothing could reſtrain them from 


copying and publiſhing all Hogarth's other works but this 


new law, giving a further monopoly of 20 years: This - | 
ſerves fully to explain the act of Queen Anne, for VRBG T. 
ING books, &c.; no perſon can ſuffer penalties, or be pro · 
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Wente asses wa — -aadwrk ale 
ed, all who reprint any work after the times thereim:- 
nord bu certainly be protected by it; norwihſtand- 
ing the determination of any court to the orf... 
"We ſhall conelude with a few quotations from Sir Wil- 
5 liam Blackſtone's Commentaries on the Laws of England, 
a book of the higheſt authority. He ſays, in his iatroduci - 
ou, f 2. % The Hberty of confidering all caſes if an equi- 
@ +able light muſt not be indulged: too far, leſt thereby? 
«ve deſtroy all law, and. leave the deciſion of every queſs 
tion entirely in the breaſt of the judge And again, 6 3 
Common lau is immemorial cuſtom ; and if not a good 
« euſtom, it ought to be no longer uſed ;' to make a good 
cuſtotn; the following are neceſſary requiſites't 1850. That 
i Bas been uſed ſo long, that the memory of man rul- 
© geth höt to the contrary; if any one can ſhow the be- 
* ginning of it, it is no good cuſtom; for whieh reaſon | 
1 cuſtom can prevail againſt an expteſs act of . parliament; 
4 fince the ſtature itſelf is a proof of a time hen ſuch a 
4 euſtem did not exiſt.— adh. It muſt have been continued 
1 without any interruption; otherwiſe it will be void. — 3710. 
t muſt Rade been peaceable a and acquieſeed in, and not 
«© ſtibject to contention or diſpute. ”. Whoever will look into 
the ſuppeſed common-law riglit of authors or bookſellers, to 
perpetual execluſive monopoly of books, after publication, 
vill fd it totally deſtitute of the above thret vequiſites; 
be cüſtom is not imme moral, it is often interrepred, abe 
always diſputed See the dr ven Frrew-p- or opinions 
5 ann this cauſe, "I 
"This learned judge fays | farther, Point hols _ 70 
«© de chnſtruetl ſtrictly. When the common law and a ſta · 
&© tute differ, the common law gives place to the ſtatute, 
. and an old ſtatute gives place to a new one: A judge 
© catiriot eonſtruè the laws, otherwiſe than actording to the 
jetter: nor can they be ſtrained to inflict a wanne Nr 
hat they will warrant z Kc. . 
dees refer the reader to 2 3. of figs ande- u. 


